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LIABILITY OF “FOURTH PARTIES” FOR 
INTERFERENCE WITH CONTRACTUAL 
RELATIONS. 


We have had occasion recently to refer 
to the gradual extension of the rule at com- 
mon law making it actionable to entice one’s 
servant away into a general doctrine where- 
by any unlawful and injurious interference 
with contractual relations, whether malic- 
ious or not, is actionable. 

Lawyers are just beginning to appreciate 
the wonderful possibilities of this new rule. 
In 67 Cent. I,. J. 201, we called attention 
to the recent case of Knickerbocker Ice Co. 
v. Gardiner Dairy Co., which held it to be 
actionable for A. to interfere with C.’s 
contract with L., by refusing to sell to B. 
if B. continued to sell to C. In our note to 
that case we cited several authorities and 
called attention to the almost illimitable ap- 
plication of this new doctrine which it would 
profit attorneys to carefully study. 

We here desire to refer to another re- 
cent case which serves to illustrate the wide 
application of this principle to all contracts, 
and to every character of unlawful. injur- 
ious interference therewith. We refer to 
the case of Motley, Green & Co. vy. Detroit 
Steel and Spring Co., 161 Fed. 389. In this 
case, the plaintiffs charged that they had 
a beneficial contract with the Detroit Steel 
& Spring Co., whereby they had the exclu- 
sive right under contract to sell defendant’s 
springs in a certain territory at certain 
prices which permitted them to earn a large 
profit. Later, the plaintiffs charge, the de- 
fendant organized The Railway Steel 
Spring Co., also a defendant in this case, 
and procured from the latter an offer to 
purchase all the stock and patents of the 
Detroit Company, by which transaction 
when it was consummated, the Detroit 





Company was compelled to break its con- 
tract with the plaintiffs. 

The plaintiffs sued both companies in 
tort for procuring a breach of their contract 
with the Detroit Company and asked for 
one hundred thousand dollars damages. The 
defendants claimed that the Railway Spring 
Company was, in no sense liable to plain- 
tiffs, there being no priority of contract be- 
tween them, but, that the only right of ac- 
tion for any damages, if there were any, 
to plaintiffs was against the Detroit Com- 
pany for breach of its contract with the 
plaintiffs. 

Here then is the supreme issue in this 
class of cases. Is a party injured by out- 
side interference with his contract relations 
confined to his action for breach of con- 
tract or may he sue in tort and recover dam- 
ages, actual and punitive against the inter- 
meddlers? The authorities are all now 
agreed that the party so injured has his 
choice of actions. Moreover, the court in 
the principal case holds that, if a fourth 
party should aid such third party in pro- 
curing such breach of contract he too is 
liable in tort. That was the rule on which 
the Detroit Company was held liable in tort 
and not for breach of contract. For the pe- 
tition alleged that the Detroit Company 
procured The Railway Spring Company to 
organize and to make the pretended pur- 
chase from the Detroit Company in order 
to nullify plaintiff’s contract. 

On the question of the liability of “fourth 
parties,” the court said: “It is unnecessary 
to say that, if it is an actionable wrong for 
a third party to maliciously interfere in a 
contract between two parties and induce 
one of them to break that contract to the in- 
jury of the other, then it is an actionable 
wrong for a fourth party to conspire with 
and aid and assist such third party in per- 
petrating the wrong. In such case the con- 
spiring parties would both be liable as 
joint wrongdoers. Now, if one of the con- 
tracting parties devises a scheme to avoid 
his contract and escape performance and, 
perhaps, liability, by combining and con- 
federating with a third person to pretend 
to transfer to him his property and the bus- 
iness to which the contract relates, making 
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known to such third person his contract ob- 
ligations and his object and purpose, such 
third person to pretend to be the owner and 





to have the possession of and the manage- 
ment of the business and refuse to give em- 
ployment or business to the other contract- 
ing party pursuant to the contract, and de- 
prive him of gains, profits, aud advantages 
already partially earned, and prevent his 
full performance so as to deprive him of 
what he is entitled to, and such third party 
enters into and becomes a party to the 
scheme, and for a consideration aids to car- 
ry it into full effect to the damage of the 
other party to the contract, can it be said 
that here is not a conspiracy to comm't a 
wrong by deception and wrongful acts, and 
that it has been consummated by the joint 
action of both parties? If so, and the third 
party is liable for the wrong, why are not 
both parties liable? Can the contracting 
party escape by saying: “I have broken my 
contract, true, and your only remedy is an 
action for the breach of the contract 7" Can 
the third party escape by saying: “All I 
have done is to aid one of the parties in 
violating his contract—a thing he might 
have done in any event—and the sole rem- 
edy of the injured party is an action in dam- 
ages for breach of the contract against the 
party violating same?” This sophistry in 
this class of cases has been repudiated by 
the Supreme Court of the United States, 
and by the courts of many of the states, and 
by those of England. 

The interesting point in this case is the 
question of the liability of the “fourth par- 
tv.” In this particular instance, the “fourth 
party” was the contracting party himself. 
His action in getting a third party to inter- 
fere with his contract with the plaintiff was 
in the nature of conspiracy and it was cer- 
tainly a deliberate attempt to break his own 
contract. It is often more important, how- 
ever, in such case to be able to sue in tort, 
rather than on a breach of contract, and the 
court in the principal case, has the follow- 
ing to say wliy the Detroit Company 


should be held liable in tort as well as for 
breach of contract: “If it be an actionable 
wrong for a third person to interefere in a 
contract and induce one of the parties 














thereto to break it to the injury of the other, 
can it be said it is not equally a wrong for 
one of the parties to the contract to invite 
a third party to unite with him and aid him 
in breaking the contract in such a way as 
possibly to escape liability in an action for 
nonperformance and, gaining his consent, 
to act together consummating their 
agreement? There are many refinements 
in the law, necessarily so, but courts should 
be as astute in applying well-known prin- 
ciples of justice to remedy wrongs as the 
wrongdoers are in devising schemes to per- 
petrate them.” 


in 





NOTES OF IMPORTANT DECISIONS 


ASSAULT AND BATTERY—ABUSIVE 
LANGUAGE OF PROSECUTING WITNESS 
TENDING TO MITIGATE DAMAGES.—lt is 
not any character of abusive language that 
will justify a man in flying into a rage and 
striking another. This was clearly shown by 
the recent case of Baumgartner v. Hodgdon. 
116 N. W. Rep. 1030. In this case, it appeared 
that, during an apparently friendly discussion 
of the merits of a certain horse owned by one 
of the parties, carried on by plaintiff, defend- 
ant, and others, plaintiff in a good-natured way 
remarked that the horse was “the damnedest 
looking horse” plaintiff ever saw. Whereupon 
defendant flew into a passion and violently as- 
saulted plaintiff, inflicting serious injuries to 
his person. The trial court charged the jury 
that the plaintiff's remark furnished no ground 
for the assault and could not be considered in 
mitigation of damages. The Supreme Court of 
Minnesota held that, though insulting and 
abusive languaze may ordinarily be considered 
in mitigation of damages in such cases, the 
particular Janguage here shown to have been 
used does not bring the case within the rule, 
and the charge of the court was correct. 

In the course of its argument the appellate 
court grows somewhat facetious, believing, no 
doubt, in the old saying, 

A little nonsense now and then 
Is relished by the best of men. 

The court’s unfavorable comparison betweeu 
what is known as “horse sense” and the sense 
of some men in situations like the one pre- 
sented in the principal case is quite interesting. 
The cout said: “The language contains noth- 
ing whatever to prompt a person possessed of 
ordinary common sense and judgment to com- 
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mit a breach of the peace. The most that can 
be said of it is that it was disrespectful to the 
horse; but the horse was not present, and 
there was no horse trade on. Moreover, we 
have the right to assume that the animal was 
endowed by nature with the usual amount of 
“horse sense,” and that, had the remark been 
overheard by him, he would have dismissed it 
without reply as the opinion of one not com- 
petent to speak on the subject. Therefore, 
as a matter of law, the remark could furnish 
no pretext whatever for the assault com- 
mitted by defendant and was not a proper 
subject for consideration in mitigation of 
damages.” 








THE LAW OF THE CASE. 


I. INTRODUCTORY. 
1. The general doctrine. 
2. Res judicata, 
3. Stare decisis. 
II. THE CALIFORNIA DOCTRINE. 
4. Rule as first announced—Qualifications. 
5. Iustrations of the rule—In chancery 
causes. 
6. Same-—On construction of pleadings. 
7. Same—On demurrer, ruling on. 
&. Same—On finding of facts. 
g. Same—On injunction, ruling on. 
10. Same—On oral agreement. 
11. Same—On order granting new trial. 
12. Same—On reversal. 
13. What constitutes “the law of the case.” 
14. Rule is applicable when. 
15. Reasons of the doctrine. 
16. Limitation of the doctrine. 
17. Same—Unnecessary ruling. 
18. Same—Dicta not protected by rule. 





Ill. CRITICISM OF THE CALIFORNIA 
DOCTRINE. 





I. Introductory—The general doctrine, fre- 
quently announced by appellate courts, is that a 
ruling once made by the appellate court in a 
case, while it may be overruled, limited or modi- 
fied in other cases, is binding in its entirety, 
both upon the inferior courts and upon the ap- 
pellate court itself, in all future stages of that 
case, however erroneous the ruling may be; that 
in all subsequent proceedings in the cause, nei- 
ther the lower court nor the court making the 
ruling can depart therefrom. A ruling or deci- 
sion so made is said to be “the law of the case.” 

Some courts—among them the California su- 
preme court, in the earlier cases—in assigning 
reasons for inflexibility and adhering, right of 





wrong, to what is termed “the law of.the case,” 
have confounded the reasons from which three 
distinct legal maxims or rules of law _ have 
sprung up. These are: 

1. “The law of the case”; 
and, 3. Stare decisis. 

“The law of the case” should be understood as 
applying to the precise point under considera- 
tion, in the same case, and between the same 
parties or their privies; and not another of ex- 
actly like import, but affecting different parties. 
A further qualification should also be, added, 
and that is: The ruling or decision must be one 
necessary to the proper decision of the cause 
within the issues as framed, or must be express- 
ly made for the guidance of the lower court in 
further proceedings, directed to be taken. 

Res judicata means, literally, matter or thing 
adjudicated; a legal or equitable issue which 
has been decided by a court of competent juris- 
diction; and includes not only the. subject-mat- 
ter thereby determined, but also every other 
matter the parties might have litigated and had 
determined under the issues as iramed in the 
cause. All such judgments or decrees form a 
complete bar to a subsequent suit or action be- 
tween the same parties, on the principle that the 
matter is res judicata.1 

To make a matter res judicata four distinct 
things must concur, to-wit: 1. Identity of the 
thing sued for; 2. Identity of the cause of ac- 
tion; 3. Identity of the persons and of parties 
to the action; and 4. Identity of the quality of 
the persons for or against whom the claim is 
made. 

Stare decisis is to abide by, or adhere to, de- 
cided cases; stare decisis et non quieta movere. 
In other words, it is a genera] maxim that when 
a point has been once settled by a decision it 
forms a precedent which is not afterwards to be 
departed from; to abide by former precedents 
where the same point comes again into litiga- 
tion and is presented again to the court, as wel] 
to keep the scales of justice even and steady. 
and not liable to waver with every new judge’s 
opinion, as to make that which was before un- 
certain, or perhaps indifferent, permanent when 
the law is once solemnly declared, “which it is 
not 1n the breast of any judge to alter or swerve 
from according to his private sentiments; he 
being sworn to determine, not according to his 
own private judgment, but according to the 
known laws and customs of the land—not dele- 
gated to pronounce a new law, but to maintain 
and expound the old one.”? 

This maxim is supported on principle, and 
for reasons entirely different from those which 
apply either to the doctrine of “the law of the 
case” or the principles of res judicata. It is 


2. Res judicata; 


(1) See Le Guen v. Gouvenuer, 1 John, Cas. 
(N. Y¥.) 502. 
(2) Broom’s Leg. Maxims (7th ed.), p. 147. 
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9° | 
necessary, for the sake of the stability of the | relieve themselves.” And the doctrine as thus 


rights of property, that a settled rule should be 
observed. It is for this reason that erroneous 
decisions should be permitted to stand when 
their correction might occasion great confusion 
to titles and rights which have grown up under 
them, and thus produce a wider-spread injustice 
than would result from perpetuating the error.® 

The reasons for the rule of stare decisis are 
thought ‘to have no application to a case where 
no final decision has been made between the 
parties; where no rule of property has been es- 
tablished; where no rights have grown up under 
it; and where the question is, not only, whether 
a court shall knowirgly commit a glaring wrong 
upon one of: the parties by an erroneous appli- 
cation of the law to his case, but whether a prec- 
edent shall be thus established under which in- 
terests of the greatest magnitude may grow up, 
and that, too, before the court can have an op- 
portunity of correcting their error in a subse- 
quent cause between other parties. 


Il. Fhe California Doctrine.—Rule as first an- 
nounced—Qualifications.—The rule as to “the law 
of the case” was first enunciated in this state at 
the October term, 1852. On that occasion the 
court declared that “the previous decision of the 
appellate court in the same case becomes the 
law of the case, and is not subject to revision,” 
although the former decision was declared to be 
“in abrogation of one of the plainest principles 
of law; and if this case was a new one, I would 
not hesitate to overrule it.”4 

The question next came before the supreme 
court at the October term, 1856, when Mr. Chief 
Justice Murray declared: “It is well settled that 
when a case has once been taken to an appellate 
court, and its judgment obtained on points of 
jaw involved, such judgment, however erroneous, 
becomes the law of the case, and cannot, on a 
second appeal, be altered or changed;”5 “not 
only in the court bélow, but in the appellate 
court whenever the case is again brought before 
it;"* “from the consequences of which the court 
cannot depart;”7 “is, in all subsequent proceed- 
ings in the case, and so long as the facts ap- 
pear without material qualification, a final ad- 

_judication of the rights of the parties, from 
which the court cannot depart nor the parties 


(3 An analytical and exhaustive discussion 
of the California doctrine of stare decisis will 
be found in Kerr’s Cyc. C. C. P., note to Sec. 
53, pars. 312 to 375. 

(4) Dewey v. Gray, 2 Cal. 374, 377, ruled on 
the authority of Washington Bridge Co. v. Stew- 
art, 44 U. S. (3 How.) 413, bk. 11 L. ed. 658 
(which the court failed to properly comprehend 
and misapplied). See Hammond v. Ridgely, 5 


Harr. & J. (Md.) 279, 9 Am. Dec. 522. 
(5) Clary v. Hoagland, 6 Cal. 685, 687. 
(6) Lucas v. 
591, 594. 
(7) Heinlen vy. Martin, 59 Cal. 181, 183. 


City of San Francisco, 28 Cal. 





broadly announced has been substantially fol- 
lowed in all subsequent cases in this state.® 


At the January term, 1860, the court, through 
Mr. Justice Baldwin, began to “hedge” on the 
broad doctrine, limiting the application of the 
rule to those cases in which “the facts being 
the same.”2° And the disposition shown by Mr. 
Justice Baldwin to limit the general doctrine 
has ever since existed, but the “hedging” has 
been done so conservatively that the rule still 
stands; the principal cases holding the rule in- 
superable. “But such ruling, if relating to a 
matter of fact, can only be invoked when the 
fact reappears under the same circumstances in 
which it was originally presented.”11 

Where the supreme court, in reversing a judg- 
ment, passes upon a point of law, as resulting 
from the facts then before it, the rule that the 
law thus laid down becomes “the law of the 
case in all its stages,” only applies so long as 
the evidence develops the same state of facts. 
If, on the new trial, the evidence shows a dif- 
ferent state of facts from that shown on the 
first trial, the law of the case will be the appli- 
cation of the principles governing under the 
new state of facts developed.12 “The judgment 
of the supreme court in a case becomes the law 
of the case in all its stages, unless the condi- 
tions on which it was founded are so changed 
as to render its accomplishment impracticable.” 

The, principles and rules announced by the 
supreme court on a former appeal will be recog- 
nized, on a subsequent appeal, as the law of the 


(8) Jaffe v. Skae, 48 Cal. 540, 543; People v. 
Hamilton, 103 Cal. 488, 496, 37 Pac. Rep. 627. 


(9) See Gunter v. Laffan, 7 Cal. 688, 592: 
Soule v. Dawes, 14 Cal. 247; Davidson v. Dallas, 
15 Cal. 75, 82; Crowell v. Gilmore, 17 Cal. 194: 
Phelan v. City and County of San Francisco, 
20 Cal. 39, 45; Haynes v. Meeks, 20 Cal. 288, 311; 
Leese v. Clark, 20 Cal. 388, 417; Soule v. Ritter, 
20 Cal. 522; Nieto v. Carpenter, 21 Cal. 456, 488; 
Table Mt. Tunnel Co. v. Stranahan, 21 Cal. 548, 
551; Lucas v. City of San Francisco, 28 Cal. 591, 
594; Estate of Pacheco, 29 Cal. 224, 226; Argenti 
v. Sawyer, 32 Cal. 414; Polack v. McGrath, 38 
Cal. 666; Yates v. Smith, 40 Cal. 662, 670; Mc- 
Kinlay v. Tuttle, 42 Cal. 570, 576; Jaffe v. Skae, 
48 Cal. 540, 543; Donner v. Palmer, 51 Cal. 629; 
Heinlen v. Martin, 51 Cal. 181, 183; Reclamation 
Dist. No. 3 v. Goldman, 65 Cal. 635, 636, 4 Pac. 
Rep. 676; Gwinn v. Hamilton, 75 Cal. 265, 17 Pac. 
Rep. 212; Porter v. Muller, 112 Cal. 355, 366, 44 
Pac. Rep. 729; Wallace v. Sisson 114 Cal. 42, 44, 
45 Pac. Rep. 1000; Horton y. Jack, 115 Cal. 29, 
32, 46 Pac. Rep. 920; Goodsell v. Ashworth, 115 
Cal, 222, 229, 46 Pac. Rep. 1066; Brind v. Gregory, 
122 Cal. 480, 483, 55 Pac. Rep. 250; Kent v. San 
Yrancisco Sav. Union, 130 Cal. 401, 404, 62 Pac. 
Rep. 620; Raymond y. Glover, 144 Cal. 548, 78 Pac. 
Rep. 3. 


(10) Davidson v. Dallas, 15 Cal. 75, 82. 
(11) Nieto v. Carpenter, 21 Cal. 456, 488. 
(12) Mitchell v. Davis. 23 Cal. 381. 

(13) Estate of Pacheco. 29 Cal, 224, 226. 
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case, only where the same question is presented 
to it in the same state of facts.14 


In 1862 this doctrine was persistently brought 
before the supreme court, its soundness ques- 
tioned, and strenuously combatted in an effort 
to secure a modification thereof, but without 
any material modification of the rule. At the 
April term of that year Mr. Chief Justice Field 
reannounced the rule in thé following language: 
“A previous ruling of an appellate court upon a 
point distinctly made may be only authority in 
other cases to be followed and affirmed, or to 
be modified or overruled, according to its in- 
trinsic merits; but in the case in which it is 
made it is*more than an authority—it is a final 
adjudication, from the conseqitences of which 
the court cannot depart, nor the parties relieve 
themselves,”15 declaring this to be the doctrine 
of the United States Supreme Court, and of 
other supreme courts. The same judge re- 
iterates the doctrine in the subsequent cases of 
Haynes v. Meeks!? and Leese v. Clark.18 


Illustrations of the rule-—In a chancery case, 
where all the proofs are in, ‘and the case fully 
before the lower and the appellate court, the 
judgment of the latter 1s conclusive, where it 
passes upon the merits of the controversy; and 
on the reversal of the decision below, the trial 
court can take no further proceedings tnless 
authorized by the appellate court, except such 
as are necessary to give effect to the judgment 
of the appellate court, whether the judgment be 
correct or erroneous; the whole matter is res 
judicata.19 


Same—On construction of pleadings—Where 
the pleadings remain unchanged, the construc- 
tion given to them, upon a former appeal, be- 
comes the law of the case upon a second ap- 
peal.2° 


Same—On demurrer, ruling on—A judgment 
or decree rendered upon demurrer to the com- 
plaint, upon a former appeal, is the law of the 
case, upon a second appeal, taken after a trial 


(14) See McKinlay v. Tuttle, 42 Cal. 570, 576; 
Donner v. Palmer, 51 Cal. 629; Reclamation Dist. 
No. 3 v. Goldman, 65 Cal. 635, 636. '°4 Pac. Rep. 
676; Huggin v. Clark, 71 Cal. 444, 452, 9 Pac. Rep. 
736, 12 Id. 478. 

(15) Phelan v. San Francisco. 20 Cal. 39,. 45, 
affirming Davidson v. Dallas, 15 Cal. 75, and 
quoted by Mr. Justice Field in Leese-v. Clark, 20 
Cal. 387, 417. 

(16) Citing Ex parte Sibbald, 37 U. S. (12 
Pet.) 488, 491, bk. 9 L. ed. 1168; Washington 
Bridge Co. v. Stewart, 44 U. S. (3 How.) 413. bk. 
11 L. ed. 658; Russell v. La Roge, 13 Ala. 151. 


(17) 20 Cal. 288, 311. 
(18) 20 Cal. 387, 417. 
(19) Soule v. Dawes, 14 Cal. 247, 249; Crowell 


v. Gilmore, 17 Cal. 194; McLaughlin v. Kelly, 22 
Cal. 212, 222. 

(20) Auburn Opera House & P. Assoc. v. Hill, 
113 Cal. 382, 384, 45 Pac. Rep. 695. 





of the cause, where the facts are the same upon 
both appeals.?1 

The issue must also be the same. Thus the 
decision upon a former appeal, rendered upon a 
demurrer to the complaint, that one who claimed 
to have been injured in his property, in conse- 
quence of the neglect of the superintendent of 
the streets in accepting a sewer not built ac- 
cording to. specifications of the contract, has a 
right of action against the superintendent and 
the sureties on his bond is not “the law of the 
case” upon the trial of the issue as to whether 
the sewer was valueless for the purposes for 
which it was intended, and as to the amount of 
damages sustained by the plaintiff.22 

Same—On finding of fact—The supreme court 
on a former appeal having found that A’s at- 
tornment to B was void, such holding will be 
the law of the case, although such attornment 
was made in pursuance of the decision of a court 
of competent jurisdiction, that a patent issue to 
the land, ané thus bringing the case clearly 
within the provisions of the statute of 1855. 
“As had been held by the supreme court in 
Leese v. Clark?? years prior to the decision in 
Thompson y. Pioche** (in which the attornment 
to B was erroneously held void), and affirmed 
by the supreme court of the United States in 
Beard y. Federy, 25 the patent is record evidence 
of an adjudication, conclusive in its character, 
that B was entitled to the land sued for, from 
the date at least of the presentation of the claim 
to the land commissioners, against all persons 
in the condition of Thompson. This rule of 
Leese v. Clark is, no doubt, the settled rule of 
this state.” Against this settled rule the court, ° 
in Thompson y. Pioche,?* on the first appeal 
held—in contravention of the existing law of 
the state—that the attornment was void; yet, on 
the second appeal the supreme court says: “This 
decision, however erroneous, under numerous 
decisions of the supreme court of this state, 
constitutes the law of the case in all its 
stages.”27 

Same—On injunction, ruling on—When an 
appeal is taken from an order granting a pre- 
liminary ‘injunction, and the order is reversed, 
the opinion of the court will not apply to a new 
state of facts which may appear in the record, 
on appeal from the final judgment.2% 

Same—On oral agreement.—Decision upon for- 
mer appeal, that an alleged oral agreement, even 


(21) Little v. Caldwell, 112 Cal. 27, 31, 44, 
Pac. Rep. 340. 

(22) Goodsell v. Ashworth, 115 Cal. 222, 280, 
46 Pac. Rep. 1066. 


(23) 18 Cal. 585 and 29 Cal. 387. 

(24) 44 Cal. 508. 

(25) 70 U. S. (3 Wall.) 478, 491, bk. 18 L. 
ed. 88. 

(26) 44 Cal. 508. : 

(27) Thompson v. Felton, 64 Cal. 647, 554. 

(28) Trinity Co. v. McCammon, 25 Cal. 117, 


131. 
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if proved as alleged and found as a fact, would 
have been of no effect, is to be deemed the law 
of the case on a second appeal, even though the 
decision of the question was not absolutely nec- 
essary on the former appeal.*® 

Same—On order granting new trial_—The de- 
cision of the appellaté court, upon questions of 
law, in granting a new trial, or in affirming an 
appeal on an order granting a new trial, is the 
law of the case; and it is the duty of the lower 
court not to depart from the decision of the ap- 
pellate court on the new trial.3° 

Same—On reversal—Where a judgment is 
rendered in the supreme court reversing the 
judgment in the trial court, and remanding the 
cause for further proceedings, it becomes the 
law of the case, and it must be adhered to. 
though erroneous.*1 

The doctrine here announced is thought to be 
especially vicious, because on a simple reversal 
the consequence is that the parties in the court 
below have the same rights which they original- 
ly had, stand in the place, in all respects, in 
which they stood at the cammencement of the 
case, and the trial court should be left the same 
free hand it originally had, unless some matter 
for the especial guidance of the trial court is 
determined.32 

Same—What constitutes “the law of the case.” 
—The “law of the case” consists, not in the 
reasonings of the court, or the illustrations given 
upon a former appeal, but in the propositions of 
law actually decided and applicable to the facts 
in judgment.%% 

The rule of the law of the case applies when 
on a subsequent trial, the issue and the facts 
found remain substantially the same.34 

Reason for the doctrine is said to be: “The 
supreme court has no appellate jurisdiction over 
its own judgments; it cannot review or modify 
them after the case has once passed, by thie is- 
suance of the remittitur, from its control. It 
construes, tor example, a written contract, and 
determines the rights and liabilities of the par- 


(29) Porter v. Muller, 112 Cal. 355,. 366, 44 
Pac. Rep. 729. citing Table Mt. Tunnel Co. v. 
Stranahan, 21 Cal. 549; Leese v. Clark. 20 Cal. 
388; Gwinn v. Hamilton, 75 Cal. 265, 17 Pac. Rep. 
212. 

See post par. 17. 

(30) Lick v. Diaz, 44 Cal. 479, 481; Kent v. San 
Francisco Sav. Union, 130 Cal. 401, 404, 62 Pac. 
Rep. 620. See Creighton v. Hershfield, 2 Mont. 
170; Daniels v. Andes Ins. Co.. 2 Mont, 502; 
Venard v. Green, 4 Utah 456, 458, sub nom. 
Venard v. Old Hickory Min. Co., 6 Pav. Rep. 
415, 7 Id. 408. 

See note to 27 Am. Dec. 634. 

(31) Gunter v. Laffan, 7 Cal. 588, 592. 

(32) See Phelan v. City of San Francisco, 9 
Cal. 16; Stearns v. Aguirre, 7 Cal. 443; Argenti 
v. City of San Francisco, 30 Cal, 458, 462; Ryan 
v. Tomlinson, 39 Cal. 646. 

(33) Heidt v. Minor, 385, 390, 45 
Pac. Rep. 700. 

(34) Heidt v. Minor, supra. 


113 Cal, 





ties thereunder, and upon such construction it 
affirms the judgment of the court below, the de- 
cision is no longer open to _ consideration; 
whether right or wrong, it has become the law 
of the case.”35 This may be the case where 
the court, on appeal, finally adjudicates a point, 
whether that adjudication be right or , wrong, 
provided only it be within the issues and necessary 
to the disposition of the case, or for the guid- 
ance of the lower court on a retrial; but there 
is neither reason nor principle in applying it to 
a case in which there is a simple reversal and 
a remanding for a new trial de novo. 


“In all questions of remedy, where the opin- 
ions of judges may be as various as the differ- 
ences of the human mind admit of, the inter- 
position of a new judge might change the law 
wh'‘ch has been settled by a majority for years, 
and introduce a new rule The evil may 
extend to the pleading and practice in lower 
courts, and the whole administration of justice 
thrown into doubt and confusion by every 
change on the bench; but by letting those judg- 
ments stand which have already passed through 
this forum, no inconvenience can result, as new 
rules will only operate upon future, and not up- 
on past controversies.”3¢ 

“The court cannot recal! the case and reverse 
its decision after the remittitur is issued.37 It 
has determined the principles of law which shall 
govern, and having thus determined, its jurisdic- 
tion in that respect is gone. And if a new trial is 
had in accordance with its decisions, no error 
can be alleged in the action of the court be- 
low.”’38 

Limitation of the doctrine—But the rule as 
to “the law of the case” does not apply to a 
ruling or decision of the supreme court, upon a 
former appeal, in the following instances, to- . 
wit: 

1. To points not made or passed upon on the 
former appeal.®® 


(35) Field, J., in Leese v. Clark, 20 Cal. 387, 
417. 
(33) Heidt v. Minor, 113 Cal. 385, 390, 45 


Pac. Rep. 700. 


(34) Heidt v. Minor, supra. 

(35) Field, J., in Leese v. Clark, 20 Cal. 387, 
417. 

(36) Clary v. Hoagland, 6 Cal. 685, 688. 

(37) The doctrine of remittitur or mandate 


in this state is fully treated in Kerr’s Cyc. C. 
Cc. P., p. 56 (pars. 249 to 267) and p. 1476, pars. 
13 to 17. 

(38) Leese v. Clark, 20 Cal. 387, 417, citing 
Young v. Frost, 1 Md. 394; McClelland v. Crook, 
7 Gill & J. (Md.) 338. 

(39) Anderson v. Handcock, 64 Cal. 455, 2 
Pac. Rep. 31; Ehrlich v. Ewald, 66 Cal. 97, 98, 
4 Pac. Rep. 1062; People v. Hamilton, 103 Cal. 
488, 496, 37 Pac. Rep. 627; Tuffree v. Sterns 
Ranch Co., 124 Cal. 306, 310, 57 Pac. Rep. 69. 
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2. To decisions of the appellate court upon 
questions of fact.9 

3. To a ruling unnecessary to a decision of 
the cause. 

4. To dicta. 

Where the facts appearing upon the second 
appeal do not differ from those disclosed upon a 
former appeal, the decision upon the proposition 
of law, based upon those facts, rendered upon 
the former appeal, is the law of the case, and is 
decisive upon the second appeal.4t 

Same—Unnecessary Ruling.—A ruling unneces- 
cessary to the decision of the cause, where 
made with a view to a new trial, for the 
purpose of which it is important, being a mat- 
ter necessarily involved in the issue to be 
tried, the doctrine of res judicata is 
plicable, and such ruling becomes the law of 
the case in all its future stages, whatever doubt 
may exist in regard to the correctness of the 
conclusion arrived at.4* 

Same—Dicta Not Protected by Rule—Dicta 
are not protected by the doctrine of “the 
law of the case.”*% “A decision upon a 
point which arises in the case, and was decided, 
is not dictum, although it was not necessary to 
the decision of the appeal.”44 

Ill. Criticism of the California Doctrine.— 
The California rule as above reviewed has not 
gone unchallenged, either at home or abroad; but 
it has been adapted and followed in many of 
those jurisdictions which have a similar juris- 
prudence and look to California decisions. for, 
counsel: and guidance. Among those jurisdic- 
tions adopting the California rule is the’ state of 
Nebraska;45 and from Nebraska comes the most 


(40) Mitchell v. Davis. 23 Cal. 381; Sneed v. 
Osborn, 26 Cal. 619, 625; Nieto v. Carpenter, 21 
Cal. 483; McLeran v. Benton 73 Cal. 329, 335, 2 
Am. St. Rep. 864, 14 Pac. Rep. 879; Penson v. 
Shotwell, 103 Cal. 168, 37 Pac. Rep. 147; People 
v. Hamilton, 103 Cal. 488, 396, 37 Pac. Rep. 627; 
Mattingly v. Pennie, 105 Cal. 514, 45 Am. St. Rep. 
87, 39 Pat. Rep. 200; Wallace v. Sisson, 114 Cal. 
42, 45 Pac. Rep. 1000. 

(41) Horton v. Jack, 115 Cal. 29, 32, 46 Pac. 
Rep. 920, followine Benson y. Shotwell, 103 Cal. 
168, 37 Pac. Rep. 147. 

(42) Table Mt. Tunnel Co. v. Stranahan, 21 
Cal. 548. 551: Gwinn v. Hamilton, 75 Cal, 265, 
17 Pac. Rep. 212—ruling on sufficiency of com- 
plaint in first appeal. See ante par, 6. 

(43) Gwinn v. Hamilton, 75 Cal. 265, 17 Pac. 
Rep. 212. - 

(44) Gwinn v. Hamilton, supra; citing Table 
Mt. Tunnel Co. v. Stranahan, 21 Cal. 551; City 
and Co. of San Francisco y. Spring Valley Water 
Works, 53 Cal. 608, 611; Onley v. Sawyer, 54 Cal. 
379, 385; Camron vy. Kingfield, 57 Cal. 550, 553. 

(45) Hiatt v. Brooks, 
Rep. 73; Donohue vy. Hendrix, 17 Neb. 287, 22 N. 
W. Rep. 548; Leighton v. Stuart, 19 Neb. 546, 26 
N. W. Rep. 198; Love v. Starkey, 20 Neb. 586, 
31 N. W. Rep. 238; Marion v. States, 20 Neb. 
233, 57 Am. Rep. 825, 29 N. W. Rep. 911; Chicago 
B. & Q. R. Co. v. Hull, 24 Neb. 740, 40 N. W. 
Rep. 280; Meyer v. Shamp, 26 Neb. 729, 42 N. W. 
Rep. 757. 


ap- | 


17 Neb. 33, 22 N. W.’ 





searching, scholarly and scorching criticism of 
the rule. 

In the case of Hastings y. Foxworthy,*¢ the 
Nebraska court broke away from the California 
rule. in a very exhaustive and able opinion by 
Mr. Commissioner Irvine, in which he reviews 
all the former Nebraska decisions, and declares 
that the doctrine in Hiatt v. Brooks (the first 
Nebraska case following the California doctrine) 
was “expressly adopted from Phelan v. San 
Francisco,4? and in all subsequent cases it has 
been based solely upon the authority of Hiatt 
v. Brooks. It may be said, then, that we have 
adopted the doctrine from California, and we 
shall look first to the decisions of that state. 
,The case in which we first find the rule an- 
nounced in California is that of Dewey v. 
Gray.*® It would seem from the report that the 
case had once before been before the supreme 
court, but we have been unable to find the first 
decision reported. The action was one for rent, 
to which it was pleaded that the landlord had 
re-entered before the expiration of the lease, 
and relet the premises to another. The court 
says that it before held that the re-entry and re- 
letting discharged the tenant from his covenant, 
with the exception that the landlord was still 
entitled to recover any rent which had accrued 
at the time of the re-entry. Then follows. this 
remarkable language: ‘The latter portion of the 
decision is in abrogation of one of the plainest 
principles of law, and if the case was a new one 
I, would not hesitate to overrule it; but legal 
rules deprive us of the power to do so. The 
decision having been made in this case, it has 
become the law of the case, and is not now sub- 
ject to revision.” The sole authority cited in 
support of this radical statement is Washington 
Bridge Co. v. Stewart,#® a case which we shall 
show hereafter is not in point, and depends up- 
on entirely different principles, which the Cali- 
fornia court, as wel! as others, seems to have 
overlooked. Hardly less remarkable than the 
language here used is the fact that it was mani- 
festly obiter. The jury had found a verdict for 
the full amount of the rent claimed. Under the 
instructions, this involved a finding that there 
had been no re-entry; so it was entirely imma- 
terial to the decision of the case whether, in 
case of a re-entry, recovery could be had for 
rent accrued to that time. But behold to what 
length a too rigid adherence to the doctrine of 
stare decisis may lead us! 

“In Clary v. Hoagland,5° the action was one 
of forcible entry, and had begun in the county 
court, where judgment had gone in favor of the 
plaintiff. The supreme court reversed the judg- 
ment, and remanded the cause for a new trial. 


(46) 45 Neb. 676. 63 N. W. Rep. 955. 

(47) 20 Cal, 45. 

(48) 2 Cal. 374. 

(49) 44 U. S. (3 How.) 413, bk. 11 L. ed, 658. 
(50) 6 Ca’. 685. 
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The case was again presented to the supreme 
court on certicrari to review proceedings where- 
in the county court had, by mandamus, com- 
manded the clerk to issue a writ on the original 
judgment. A motion to dismiss the writ was 
denied, and a rehearing vas allowed on the ques- 
tion as to whether the former judgment was 
conclusive on the parties, the supreme court 
having in the meantime determined that in such 
case the district court’ had no appellate jurisdic- 
tion, and the case having been first brought to 
the supreme court througi the district court by 
an attempted appeal. Here, it will be observed, 
the court was called upon to say whether or not 
in a subsequent proceeding in a case the parties 
and the court were bound by a decision an- 
nounced in an appeal over which the supreme 
court had no jurisdiction. The court again cited 
Washington Bridge Co. v. Stewart, and carried 
the doctrine of Dewey y. Gray to its logical 
conclusion, holding that, although it had no 
jurisdiction in such cases, still, having in this 
particular case entertained jurisdiction, the par- 
ties were bound by the result. Not only this, 
the question of jurisdiction was not raised on 
the former hearing, but the court said that it 
must always be implied that a court at the very 
first decided the question of its jurisdiction, 
and, having entertained the case on its merits, 
the question of jurisdiction must be considered 
as having been decided, although not in fact 
raised or considered. 


“In Davidson v. Dallas5? the doctrine was 
again stated very nearly in the language in 
which it appears in some of the Nebraska cases. 
Dewey v. Gray is quoted at length, and in addi- 
tion thereto there are cited Washington Bridge 
Co. v. Stewart and several other cases in the 
supreme court of the United States. Also Ho- 
sack v. Rogers,5? Stiver v. Stiver,55 Booth v 
Commonwealth,5* and Russell vy. Laroque.55 Only 
one of these cases, we shall undertake to show, 
was in point. The case we are considering is, 
however, noteworthy as being one of a very few 
cases in which the court has attempted to give 
a reason for such a rule of law, and the reason 
given is that, after a mandate, the appellate court 
loses jurisdiction over the case, and that ques- 
tions decided leading to the judgment and man- 
date constitute a final adjudication. This rea- 
son is undoubtedly sound as applied to a certain 
class of mandates, and is illustrated in a class 
of cases which the California court has con- 
sidered as supporting its doctrine. But we can- 
not see how it is applicable to a mandate re- 
versing a case and remanding it for a new trial. 
In the latter instance the whole case is tried 


(51) 15 Cal. 75. 
(52) 25 Wend. (N. Y.) 313. 
(53) 3 Ohio, 18. 
(54) 48 Mass. (7 Met.) 286. 
(55) 13 Ala. 161. 





anew, and nothing is settled by the first appeal 
beyond the fact that the first trial was errone- 
ous, and that all the issues must be tried again. 

“The case of Phelan v. San Francisco5® being 
the only case which our court has cited in sup- 
port of the doctrine, states it in the language of 
the syllabus in Hiatt v. Brooks, citing Davidson 
v. Dallas; but there is no discussion of the doc- 
trine. In the same volume, however, appears 
the case of Leese v. Clark,57 where Judge Field 
delivered the opinion of the court, and again 
stated the doctrine. He says that the court en- 
tertained no doubt of the correctness of the for- 
mer decision; then cites Dewey v. Gray, and 
the other California cases, and three of the cases 
cited in Davidson y. Dallas. The reason is stated 
to be that the court, by its mandate, abandoned 
jurisdiction of the first appeal, and lost the 
power to modify its judgment therein expressed. 

“A number of California cases later than the 
twentieth volume of the California reports 
might be cited supporting the contention of Fox- 
worthy. It will not be necessary to review 
them. It is sufficient to say that the California 
court has, by repeated decision, adhered to that 
doctrine, and that all of these cases fairly sup- 
port Foxworthy’s contention. In as much as 
our cases, if adhered to, based as they are on 
the authority of California, would require a de- 
cision herein in favor of Foxworthy, we have 
reviewed the California cases down to the twen- 
tieth volume of reports, at which point our 
court adopted them, for the purpose of showing 
that they originated in California in an obiter 
dictum, and that California traces the doctrine 
to certain cases in the supreme court of the 
United States and elsewhere, which do not sup- 
port the doctrine; and for the further reason 
of showing that the California court has given 
a reason for its decisions applicable to those 
cases which it cites, and furnishing a sufficient 
ground for those decisions, but which does not 
apply in any way to the cases decided in Cali- 
fornia. 

“The California doctrine is not without sup- 
port in the decisions of some other states. In 
Russell v. Laroque,5% the opinion opens as fol- 
lows: ‘This cause has been tried before this 
court, and the rules applied to it then is the law 
of it now.’ In better English, but just as blunt- 
ly, the same court said in Thomason v. Dill,5® 
that propositions laid down on a former appeal 
‘are the law of this case, and must not be lost 
sight of. In neither case was any doubt ex- 
pressed as to the correctness of the former de- 
Cision, and there is no discussion of the rule 
announced. 

“In Rector v. Danley,S® the opinion opens 


(56) 20 Cal. 39. 

(57) 20 Cal. 388. 
(58) 13 Ala. 149. 
(59) 34 Ala. 175. 
(60) 14 Ark, 304. 
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with a statement that it is a settled doctrine that 
a decision made’ when the cause was in the court 
before is the law of the case, and nothing then 
determined can be reviewed. Here, again, no 
authority is cited, and no reason is given. Pre- 
cisely of the same nature is the case of ,Mynning 
v. Detroit, L. & N. R. Co.61 

“The doctrine has also been adopted in Indi- 
ana, the rule being stated there also unaided by 
argument or authority. The doctrine also re- 
ceives apparent support in the case of Hill v. 
Hoover®* and Pierce v. Knecland,®* although 
both of those cases might have been solved un- 
der a strict and correct application of the doc- 
trine of res adjudicata. Of the same character 
is the case of Hopkins v. Hopkins.65 In none 
of these cases was the first reversal general, but 
the cause was remanded with certain features 
finaliy adjudicated, so that they could not again 
properly arise in the further proceedings in the 
case. 

“In Stacy v. Railroad Company,** the court, 
while intimating some doubt as to the correct- 
ness of the doctrine, states that it had been so 
long established that it will not be departed 
from; but also states the reason for it to be, in 
the first place, that the former decision has the 
same weight as authority as a decision in an- 
other case, and, in the second place, that it is an 
adjudication between the parties. The latter 
reason is the only one ‘which could be advanced 
for holding the decision conclusive upon the 
court; and the Vermont court says that it is 
not, conclusive as a matter of law, because the 
court may revise and reverse it. Thus the case 
is, after all, ambiguous, leaving the former de- 
cision in scarcely any stronger position than a 
decision of the same question between other 
parties. 

“In Semple v. Anderson,®* the rule seems to 
be for the first time in Illinois announced, and 
the court cites in support of its conclusions the 
cases in the supreme court of the United States 
cited by the California court, and Booth v. Com- 
monwealth.°8 As we have already stated, we 
shall show that these cases are based upon a 
different principle, which is illustrated by the 
case of Hollowbush v. McConnel.°® In that 
case the opinion was by Judge Trumbull. On 
the former appeal the cause had been remanded 
for certain specified proceeding not remanded 
for a new trial generally. In the inferior court 
an effort was made to relitigate the questions 


(61) 67 Mich, 677, 35 N. W. Rep. 811. 

(62) Kress v. State, 65 Ind. 106; Railway Co. 
v. Hixon, 110 Ind. 225, 11 Ne E. Rep. 285; Insur- 
ance Co. v. Houser, 111 Ind. 226.:12 N. EX Rep. 


479. 
(63). 9 Wis. 12. 
(64) 9 Wis. 19. 
(65) 40 Wis. 462. 
(66) 32 Vt. 5d1, 
(67) 9 Til. (4 Gilm.) 546. 
(68) 48 Mass. (7 Met.) 286. 
(69) 12 Ill. 203. 





which had been finally determined by the first 
appeal, and which were not within the scope of 
the mandate. The court properly held that these 
issues were res adjudicata, and cited Washing- 
ton Bridge Company v. Stewart,?® which is %n 
point on this proposition. Unfortunately, how- 
ever, in Cook v. Morton*t the court, on the sole 
authority of Hollowbush vy. McConnel, applied 
the doctrine to a case remanded generally for a 
new trial, losing sight of the distinction between 
a final order adjudicating an issue and an order 
remanding a case for a new trial throughout, 
leaving all issucs still undetermined. Later Ti- 
linois cases have followed the doctrine in Cook 
v. Norton, the question not seeming to have 
ever again been examined on its merits.” 

Mr. Commissioner Irvine then examines the 
doctrine on principle, discussing many authori- 
ties, and arrives at the conclusion—and the s0- 
preme court of Nebraska so held—that “am ap- 
pellate court, on a second appeal of a case, will 
not ordinarily re-examine questions of law pre- 
sented by the first appeal; but where the case 
was, on the first appeal, remanded generally. for 
a new trial, and the same questions are pre- 
sented on the second trial, the appellate court 
is not bound to follow opinions on questions of 
law presented on the first appeal, and may re- 
examine and reverse its rulings on such ques- 
tions, and should do so when the opinion myst 
expressed is manifestly ‘ncorrect.” 

It is submitted that the conclusion arrived at 
by Mr. Commissioner Irvine is sound in prin- 
ciple, and should be the law in every state. The 
existence of a different rule in our state, as 
well as in other jurisdictions, is manifestly based 
upon a misconception of the real principles enun- 
ciated in the cases relied upon as authority for 
the California doctrine, and a failure to prop- 
erly grasp, distinguish and apply the doctrine of 
res judicata. 

James M. Kerr. 

San Francisco. 


44. U. S. (3 How.) 418, bk. 11 L. ed. 658. 
61 Tl). 285. 
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(71) 
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VAN SYCKEL v. JOHNSON. 





Court of Chancery of New Jersey, Aug. 13, 1908, 





By a codicil to his will testator gave to his 
executors $6,000 in trust, to be invested and the 
interest to be applied to keeping in good repair 
ara condition that part of the graveyard attach- 
ed to a certain church wherein his family were 
buried, and also the rest of the graveyard, and, 
if the church should fail to make up the salary 
of the pastor, the balance of the interest, or so 
much as necessary, should go toward the salary, 
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Held. that the entire bequest is void, because 
it includes an object of charity (that is a con- 
tribution toward the salary of the pastor of a 
church, which is a good bequest), and an object 
not charitable (that is, a provision for keeping 
a graveyard in order), which is void as a per- 
petuity, and, the gift being indivisible, the 
whole is bad for uncertainty. 


WALKER, V. C.: This bill was filed by the 
surviving executor and trustee under the will 
and codicil of the late Aaron Van Syckel, 
and by. other persons beneficially interested 
in the estate of the testator as residuary leg- 
atees, for the construction of the second codi- 
cil to the testator’s will, and for direction as 
to the distribution of the trust fund there- 
in created, in case that provision of the codicil 
shall be held to be invalid. So much of the 
codicil as is pertinent to this inquiry reads as 
follows: “Second, I give and bequeath to my 
executors, or the survivors or survivor of them, 
the sum of six thousand dollars, in trust, nev- 
ertheless; that they or the survivors or sur- 
vivor of them will invest the sum, either in 
good railro:d securities or good and sufficient 
bond and mortgage on real estate as in their 
judgment they may think best, and pay the 
interest accruing thereon annually, first, to 
keeping up in good repair and condition that 
part of the graveyard attached to the Bethle- 


hem Baptist Church, where my family are 


buried; second, to keeping up in good condi- 
tion and repair the rest of said graveyard; 
third, if said Baptist Church shall fail to make 
up the salary of the pastor of said church, that 
then in that case the balance of said interest, 
or so much of it as is necessary, shall go 
towards. making up the salary of said pastor; 
and in case the balance of said interest shall 
be more than is necessary. for that purpose, 
then the balance of said interest remaining, af- 
ter the payment of the said salary, shall be 
added to the fund of six thousand dollars from 
year to year, and the interest arising from 
such fund shall be appropriated and invested 
as is hereinbefore directed—the said several 
sums to be paid by my executors, or the sur- 
vivors or survivor of them, either to the per- 
sons entitled to receive the same, or to the 
trustees or trustee of said church, as they 
shall think proper, and the receipt of the per- 
son or persons entitled to receive said inter- 
est, or the receipt of the said trustees, or any 
one of them, shall be a sufficient voucher for 
the same. And in case the said Baptist 
Church shall go down, or there shall be no reg- 
ular Baptist Church service held in that place, 
then, after keeping the said graveyard in con- 
dition and repair as aforesaid, the balance of 
said interest shall be divided as I have direct- 
ed the residue of my estate to be divided 
in my said will to which this is a codicil; and 








in case both church and graveyard, shall go 
down and become extinct, then it is my will 
and I do order and direct that the whole sum 
of six thousand dollars, with whatever addi- 
tions may have been made thereto, shall re- 
vert, and go back, and be considered as part 
of my estate, and be divided as the residue 
of my estate is ordered to be divided by said 
will, to which this is a codicil.” 

The defendants are the trustees of the Beth- 
lehem Baptist Church and also those residu- 
ary legatees under the testator’s will who are 
not complainants in the cause. None of the 
defendants answered, and the bill was taken 
as confessed, to the end that such decree might 
be made as the Chancellor should think equi- 
table and just. The cause was brought on for 
hearing by the complainants ex parte, and 
two of the defendants, Daniel Johnson and Wil- 
liam E. Johnson, trustees of the Bethlehem 
Baptist Church, were examined as witnesses. 
They testified that David Beers, the other trus- 
tee, who was made a defendant, was not a 
member of the church, having taken his letter 
and joined another church; that there were 
formerly five trustees, but the others have 
not acted for four or five years, the last elec- 
tion being held about six years ago; that there 
were about 45 members, scattered through a 
farming community; that the last meeting of 
the board was held five or six years ago; that 
they have had no regular pastor since the 
spring of 1904, after which time they procur- 
ed a supply, who preached every two weeks 
until the fall of that year (1904), since which 
time they were without a pastor or any ser- 
vices until the summer of 1907; that during 
the month of July (1907) they arranged with 
a pastor for preaching every two weeks in the 
afternoon of Sundays, at no stated salary, but 
whatever they could afford to pay; that on 
August 18, 1907, the members extended the 
supply pastor a call, no salary being fixed, and 
he accepted and was to preach Sunday after- 
noons every two weeks, but he has not been 
paid, for the reason that they have not had 
funds wherewith to pay him; that the grave- 
yard is in good shape, having been taken care 
of by some one other than the trustees—in 
fact, by one of the Van Syckel family, but 
not out of the fund in question; that they 
have no regular sexton; that the woodwork 
of the church, a stone one, has not been paint- 
ed for about 50 years; that what work has 
been done to the fences haS been done by the 
Van Syckel family; that without the income 
from the trust fund they cannot run the church, 
there not being people of sufficient means 


(members or not members) to do it, and very 
little money can be raised; that they are de- 
sirous of keeping up the church, but cannot 
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do so without the aid of the fund, for the rea- 
son that without its aid the pastor preaching 
every two weeks will leave, as they cannot 
raise sufficient moneys to pay him; that other 
churches have been built (in the vicinity, pre- 
sumably), and members have moved away and 
died since the raising of the trust fund by the 
late Mr. Van Syckel, leaving the church in 
question in a weak condition. 

It is not necessary to decide whether, with- 
in the meaning of the codicil, the church was 
gone down, or that there are no regular Bap- 
tist Church services held here, so that, after 
keeping the graveyard in condition and repair, 
the balance of interest, arising from the fund, 
may be divided as the testator directed con- 
cerning the distribution of his residuary estate, 
or whether both the church and graveyard have 
gone down and become extinct, so that the 
whole of the trust fund, with its additions, if 
any, shall revert to and be considered a part 
of the estate of the testator, to be divided as 
provided for the disposition of his residuary 
estate, because, in my judgment, the bequest 
is void as a perpetuity. In Hartson v. El- 
den, 50 N. J. Eq. 522, 26 Atl. 561, Chancellor 
McGill held that a provision by a testator that 
the interest of a certain portion of his estate 
should be used to keep in repair the grave of 
his wife and himself, and that the remainder 
of the interest should be employed in the gen- 
eral improvement of the cemetery, were void 
under the rule against perpetuities, because 
neither trust was for a public charity, which 
ordinarily is not within the rule referred to, 
for the trusts under consideration extended 
no farther than the establishment, preserva- 
tion, and improvement of private property. To 
the s»xme effect is Corle’s Case, 61 N. J. Eq. 
409, 48 Atl. 1027, in which Vice Chancellor Reed 
held that a gift by a testator to his executor 
of a certain sum to apply the interest in keep- 
ing his burial lot in good order, and any sur- 
plus remaining to be used to repair fences 
around the graveyard, was void as an attempt 
to create a perpetuity, being neither a chari- 
table bequest, nor a gift to a cemetery asso- 
ciation, under Gen. St. 1895, p. 351, sec. 14. 

It will be noticed that the bequest under 
consideration is not only for the keeping of 
graves in condition and repair, which is not 
a charitable use, but also to be applied toward 
the payment of the salary of the pastor of the 
church, if the church shall fail to make up the 
salary of the pastor. This is a gift for the 
maintenance of religious services, and is un- 
doubtedly a charity, and, therefore, not sub- 
ject to the rule against perpetuities (Mills v. 
Davison, 54 N. J. Eq. 659, 35 Atl. 1072, 35 L. 
R. A. 113, 55 Am. St. Rep. 594); but there 
is here a mixing of charitable uses with objects 





a 


not charitable, and it is therefore void (Thom- 
son’s Ex’rs v. Norris, 20 N. J. Eq. 489). In 
De Camp v. Dobbins, 31 N. J. Eq. 671, a trust 
to a church, to aid the missionary, educational, 
and benevolent enterprises to which the church 
was in the habit of contributing was upheld 
only because it was shown that the enterprises 
referred to were legal charities; Chief Justice 
Beasley, who delivered the opinion of the Court 
of Errors and Appeals, remarking (at page 
694): “It is urged that this entire trust can- 
not be said to be charitable, within the legal 
signification of that term, inasmuch as the 
word ‘benevolent,’ by its natural force, takes 
in objects and purposes that are not charities. 
That this term has this latitudinarian mean- 
ing was, upon full consideration, decided by 
this court in the case of Thomson’s Ex’rs vy. 
Norris, 20 N. J. Eq. 489. That exposition went 
on the ground of the intrinsic meaning and 
the unchecked form of the term, for on that 
occasion it was considered that there was noth- 
ing present tending to hem in or narrow its 
import.” And at page 696: “It appears in 
the case, by the proofs, that this church has 
been in the habit of making donations to cer- 
tain enterprises and objects, such as the for- 
eign and domestic missions, the Bible Society, 
ete., all of which enterprises are charities in 
the legal sense of the term. When therefore, 
this will declares the trust, and directs the 
property to be used to aid the missionary. ed- 
ucational, and benevolent enterprises to which 
the said church is in the habit of contributing.’ 
the will itself provides a standard by which 
the word ‘benevolent’ is to be measured. The 
fund is not to be used to aid any benevolent 
enterprise, but only benevolent enterprises of 
a certoin defined character, and they are chari- 
ties. The word ‘benevolent’ is thus, by the 
context and the subject-matter, cut down into 
legal dimensions. From the first I have 
seen no difficulty on this point.” 

Like the trust which was held bad in Thom- 
son’s Ex’rs v. Norris, 20 N. J. Ea. 489, the 
trust in this case is for purposes charitable 
and not charitable, and therefore the bequest 
is bad for uncertainty. When an unascertain- 
able part of a fund is given upon a void trust. 
and the residue upon a valid trust, the whole 
fails. Kelly v. Nichols, 17 R. I. 306, 21 Atl. 
906, affirmed 18 R. I. 62, 25 Atl. 840, 19 L. R. 
A. 4138. A deliverance precisely in point is 
that of the Supreme Court of Errors of Connec- 
ticut in Colt v. Comstock, 51 Conn. 352, 50 Am. 
Rep. 29, in which the court held that bequests 
to two ecclesiastical societies, to be invested 
as 2 permanent fund, and the income, so far 
as necessary, to be applied in keeping certain 
burial lots in- order, and the remainder to re- 
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ligious services in the societies, was void, re- 
marking at page 386 of 51 Conn. (50 Am. Rep. 
29): “But the bequests as they are, although 
some portion of the income is to be devoted 
to a charitable purpose, cannot be supported. 
If it were otherwise, it would be in the power 
of an individual to make a perpetuity of prop- 
erty to any extent, by devoting some small por- 
tion of the undivided income thereof to some 


charitable purpose. A little charity, in such 
a case, cannot preserve the entire bequest.” 

There will be a decree declaring the codicil 
to the will of the late Aaron Van Syckel to be 
null and void, 2nd that the trust fund raised 
by the codicil be distributed as the residue of 
the decedent's estate is ordered to be divided 
by his will. As the proofs show the amount 
in the hands of Judge Van Syckel, the surviv- 
ing executor, the decree to be entered in con- 
formity with these views may ascertain the 
exact amount distributable. 


Note—Where Part of Charitable Bequest is 
Valid and Part Invalid, Does the Whole Be- 
quest Become Void?—The law as to. char- 
itable trusts created by deed or will is 
in a state of considerable confusion in this 
country. Just how far the statute of 43 Eliz. 
giving equity jurisdiction to effectuate such trusts 
has become a part of the jurisdiction of our 
courts of equity is a disputed question. Even the 
Supreme Court of the United States has taken 
both sides of this question. So also the questions 
as to the degree of certainty required and the 
extent of the power of courts of equity under the 
cy pres doctrine, to carry out the intention of 
donor or testator where the specific charity fails 
or becomes impossible are all questions on which 
courts in the several states have reached widely 
different conclusions. Beginning with New York 
which has definitely rejected the cy pres doc- 
trine and virtually deprived trusts for charity of 
all their distinguishing characteristics and ending 
with Kentucky, where the statute of 43 Eliz. is held 
to be part of the common law and where a ‘high 
degree of indefiniteness in objects and _ bene- 
ficiaries is allowed, the courts of the various 
states line up with more or less uncertainty as 
to their exact attitude toward such trusts. 

In England, where the attitude of the courts to- 
wards charitable trusts is extremely liberal, the 
rule as to partial invalidity in the objects of a 
charitable trust, which constitutes our particular 
inquiry in this annotation, is as follows: If an 
unascertainable portion of a fund be given upon 
a void trust and the residue upon a valid trust, 
the whole fails. Chapman v, Brown, 6 Ves. Jr. 
404; Fowler v. Fowler, 33 Beav. 616; In re Tay- 
lor, 68 L. T. Rep. (N. S.) 538; Limbrey v. Gurr, 
6 Madd. 151; Attorney General v. Hinxman, 2 
- and W. 270; Cramp v. Playfoot, 4 Kay and 

- 479. 

Believing, as we do, that the liberal attitude of 
the English courts is not only the proper attitude, 
but the one authorized by and obtaining at com- 
mon law and therefore part of the law of every 
state which has adopted the decisions and stat- 
utes of England prior to 1607, we are prepared 
to say that the English rule, as just indicated, 





for determining the question of whether a char- 
itable trust shall fail where it happens to be un- 
fortunately coupled with another bequest which 
is void, is the only proper rule which will solve 
all such questions most equitably and in most 
proximate accord with the intention of the tes- 
tator. 

While the rule which we have just stated is not 
always easy of application, we are nevertheless 
constrained to believe that under the application 
of such rule the decision in the principal case is 
clearly erroneous, We take this position for the 
reason that where the void bequest is given as 
in the principal case, to any such purpose as 
caring for a particular grave or graveyard, the 
amount of the bequest that might have been 
necessary for such a purpose is clearly ascertain- 
able and the balance should be set aside for the 
benefit of the valid use to which the testator be- 
queathed it. For, it would not be questioned for 
a minute, that, if the testator in the principal 
case, had set aside a definite amount, say the 
income on two thousand dollars to the care of the 
graveyard mentioned and the balance of the in- 
come to be contributed to the expense of a cer- 
tain church, the latter bequest would have been 
perfectly valid. If, therefore it could be clearly 
shown vy competent evidence, that it would have 
taken just about the income on two thousand 
dollars to have cared for the graveyard mentioned 
in the manner provided for in the will, is not the 
amount of the invalid portion of the bequest suf- 
ficiently “ascertainable.” 

Our position, we believe, is amply supported by 
the splendid reasoning of the court in the great 
case of Kelly v. Nichols, 17 R. I. 306, cited by 
the court in the principal case in support of its 
own position. In that case the testator, with 
abundant expressions of pious wishes, devised 
his estate to trustees in trust, first, to keep in 
repair the gtaves of his sisters and himself; 
second, to keep his clock in repair; third, to keep 
his house open for the reception of traveling 
preachers of a certain denomination; fourth, to 
reprint and publish certain religious books for 
general distribution, The court found all but the 
fourth bequest invalid 2s charitable uses, but 
was unable to segregate the last bequest from the 
others, simply ause of the fact that 
the amount of the third bequest was wun- 
ascertainable. The court in referring to 
the English rule above set forth, to-wit: 
that “if an unascertainable portion be given upon 
a void trust, and the residue upon a valid trust, 
the whole fails,’ goes on to say: “This, rule is 
based upon the reason that the whole gift is void 
by reason of the uncertainty of its parts. IT 
the whole income could be spent upon the in- 
valid trust, there would be no surplus for char- 
ity. If the court were to assign a definite pro- 
portion to the charity, it might be more or less 
than the testator intended, and so it would be the 
court’s bequest rather than the testator’s. In 
the present case the cost of the care of the burial 
lot could be casily ascertained, if it were material. 
and also the cost of keeping the clock in order; 
but the portion required for ow is un- 
ascertainable. It depends upon the numbers who 
may apply for it, and upon the judgment of the 
trustees . . The whole income might be 
applied to hospitality, and where, under a will, a 
bequest might be applied to other than charitable 
uses, the bequest is invalid.” 

The difficulty in this class of cases does not 
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lie in the fact that valid and invalid bequests are 
joined together in the same clause. A large num- 
ber of cases might be cited to the self-evident 
proposition that where a testator gives a definite 
amount to a valid charitable purpose and another 
definite amount to an invalid purpose, the court 
will not permit the former bequest to fail merely 
because joined in the same clause with the invalid 
bequest. The only difficulty, therefore, in determ- 
ining whether an indefinite invalid provision has 
tainted the entire bequest lies in the further in- 
quiry, whether the amount of the valid bequest 
can be by any means, ascertainable. Assuming 
a liberal attitude toward trusts of this character, 
which we believe to be the proper attitude, we 
are of opinion that courts should strive earnestly 
to effectuate a testator’s valid charitable inten- 
tions in such cases wherever evidence can be pro- 
duced to show with sufficient definiteness the 
amount intended by the testator to be set aside 
for any particular valid charitable purpose. 
ALEXANDER H. ROBBINS. 








NEWS ITEM. 


REPORT OF THE MEETING OF THE ASSOCIA- 
TION OF THE ATTORNEYS GENERAL 
OF THE UNITED STATES. 








The second meeting of the Association of the 
Attorneys General of the United States was held 
in Denver on Thursday and Friday the 20th and 
21st of August, in the Court of Appeals room 
at the State Capitol. 

Beside the attorneys and assistants represent- 
ing the various states, many members of the 
National Bar Association on their way to the 
meeting of that body at Seattle were in at- 
tendance as well as many local celebrities and 
distinguished men from other states, so that 
the canacity of the commodious quarters chosen 
for the meeting was taxed to its full extent. 

The papers, all of which were exceedingly 
able. were discussed with spirit by the guests 
—the bars being let down and a free field open- 
ed to all. 


The annual address of General Hadley of Mis- 
souri, who has made while occupying the office 
of Attorney General a national reputation and 
who is a candidate for Governor of the State of 
Missouri at the approaching election, took a 
wide range. He made a most logical and elo- 
quent address, urging the members of the as- 
sociation to stand together and fight for uniform 
laws regulating great corporations, railroads 
and trusts. He struck a hard blow at the mo- 
nopolistic interests by showing clearly ‘that 
under the present methods of legal procedure, 
giant combines.had all the advantage of the 
people and urged the enactment of legislative 
reforms to avoid this impediment to justice. He 
told of the progress made in co-operation by 
the four states, Missouri, Kansas, Oklahoma and 
Texas in the investigation and prosecution of 
the lumber trust; also of the joint effort of a 
number of States in the Central West in resist- 
ing the efforts of the railroad companies to con- 


test the two-cent fare law which was adopted. 


by some fifteen states in 1907. He explained 
that notwithstanding the immense advantage 
accorded to the railroad companies by the Fed- 
eral decree in the Young case, which enables 





a railroad or other public service corporation 
to secure an injunction suspending the operation 
of a state law because unremunerative, that the 
railroad companies had been’ slow to institute 
suits to overthrow the two-cent fare laws, be- 
vause as a matter of fact most of the railroads 
east of the Rockies had been carrying their 
passengers at a rate of two cents per mile, or 
less, and the two cent fare law in many in- 
stances has resu:ted in an actual increase in 
passenger earnings. 

Mr. Hadley reviewed with scathing irony the 
decision of the circuit court of appeals by 
Judge Grosscup, reversing the judgment of 
Judge Landis in imposing the $29,000,000.00 fine, 
closing that part of his address as follows: “To 
deny that in a criminal case a judge can and 
should, in fixing the amount of the fine, consider 
the financial condition of the defendant, is to 
deny the correctness of a rule of law as old as 
our jurisprudence and our courts. And to assert 
that men may, by the organization of a puppet 
eorporation, escape the proper measure of pun- 
ishment ‘for their wrongdoing, is to give the 
legal fiction of the corporation greater rights, 
privileges and immunities, than those which be- 
long to natural persons. The judge who can- 
not see Standard Oil Co. of New Jersey in the 
Standard Oil Co. of Indiana, and who cannot see 
through both of these legal fictions to the reai 
owners and the real offenders, John D. Rocke- 
feller, H. H. Rogers, John D. Archibald and 
others, is either blinded by prejudice or an un- 
fortunate disposition to obscure the merits of a 
controversy by strained and irrelevant techni- 
calities.” 

Lack of space prevents any 
of the papers read. 

The next speaker was the Hon. Thomas W. 
Martin, Assistant Attorney General of Ala- 
bama, who read a carefully prepared, eloquent 
and convincing paper entitled: “The New Ques- 
tion of State Rights.” These papers have been 
referred to a committee with power to publish, 
and it is to be hoped for the benefit of the pro- 
fession that this paper will be put in accessible 
form. Mr. Martin cited many instances in Ala- 
bama where the Federal courts had taken jur- 
isdiction in trust cases and enjoined. every state, 
city and township officer from interfering with 
the operation of railway monopolies. He said 
in discussing the Young case, that he believed 
that a suit against a state officer in the per- 
formance of the duties of his office was in es- 
sence a suit against the state prohibited by the 
llth amendment and concluded as _ follows: 
“Congress, in my judgment, can exercise no 
power by virtue of any supposed sovereignty 
in the general government. Indeed, there is no 
such thing as a power of inherent sovereignty 
in the government of the United States. It is 
a government of delegated powers supreme 
within its prescribed power but powerless out- 
side. By the express words of the constitution 
sovereignty resides in the people and congress 
can exercise no power which they have not by 
their constitution intrusted to it, all else is 
withheld. Wherever practicable, congress should 
provide remedies for our National evils, but let 
them be added to, not substituted for, state 
remedies.” 

One of the most interesting papers read and 
one that elicited much applause and enthusi- 
asm was by the Hon.. Charles West, Attorney 
General of Oklahoma, entitled, “Experiments in 
Government.” It was a discussion of the Con- 
stitution of Oklahoma and an exceedingly able 
argument in defense of that instrument. He 
first attempted to disabuse the minds of his 
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hearers of the idea that the instrument as @& 
whole was experimental and pointed out on the 
contrary that it was a collection of doctrines 
and principles, not new, but which had been 
tried either in other of our commonwealths or 
in other Caucasian Republics and had been 
found to be just what was required to meet 
present conditions. He showed how the cor- 
porations under that iaw could no longer take 
refuge behind the contributory negligence pro- 
visions. He alluded to the anti-trust provisions 
wherein the constituirion provides as a penalty 
for*its violation, a term in the penitentiary for 
from ten days to ten years, and that the su- 
preme court may confiscate the personal prop- 
erty of a corporation that is being used, or is 
about to be used, in violation of the law. He 
told also of the operation of the Guarantee 
Banking Law and called attention to the fact 
that four of the National banks had surrendered 
their charters and organized as State banks 
in order to keep and add to their deposits. 
This paper was discussed elaborately by the 
representatives present. Senator Owens, of Ok- 
lahoma, in the discussion, said in part: “Before 
the Constitution was written, when the Con- 
stitutional convention assembled, the first act 
of that Constitutional convention was to drive 
out of Guthrie the lobby of special interests, 
They had before them every Constitution of 
every state in the Union and the Republics of 
the world. They had those constitutions anno- 
tated, so that they had at their finger tips the 
wisdom and the experience of the world, and I 
have no hesitation in saying that they have 
written for the world the best constitution 
which ever has been written by the hand of 
man. And throughout that constitution there 
has been one great wonderful idea running. 
There has been what I have sometimes callea 
a fourth constitutional right. Our Declaration 
of Independence and our original Constitution 
of the United States have enlarged upon the 
right, the inalienable right of life, liberty and 
the pursuit of happiness. We have added one 
more,—the right to the peaceful enjoyment of 
the proceeds of our labor. That is the great 
issue to-day in the United States—an issue to 
which the people of the United States of both 
great parties are responding and which they 
will properly, safely and sanely solve, They 
will solve it. and when they shall have found 
2 solution they wiil have decreed that no pri- 
vate property is superior to a living soul, and 
that no private property has the right to exer- 
cise a domination over other men and make 
slaves of those who have white skins and white 
hearts in this country. Whenever you establish 
a monopoly in this country over a necessity of 
life, you establish a mastery on one side and its 
necessary corollary on the other, and that neces- 
sary corollary, is slavery. I know full well that 
there is a multitude of men who, in the abound- 
ing providence of God, and who out of the mul- 
titude of riches due to modern invention and to 
modern intelligence and to modern transporta- 
tion, necessarily live well; but I also know that 
there are millions of submerged human beings 
who suffer the pangs of poverty, and suffer 


what is far worse—physical and spiritual de- 
gradation; and the conscience and the intelli- 
gence of this land will free that submerged 
class, and one of the great means by which 


they will find an avenue to that freedom will 
be the glorious organic law of Oklahoma.” 
There were other able papers, one by Hon. 
W. T. Thompson, Attorney General of Nebraska, 
on “Experiments in Government’; by Hon. 





Frank S. Jackson, Attorney General of Kansas, 
on “State Regulation of the Liquor Traffic’; 
by Hon. S. W. Clark, Attorney General of South 
Dakota, on “The Duties of Attorney General,” 
and by the Hon. R. V. Fletcher, Attorney Gen- 
eral of Mississippi, on “The 14th Amendment,” 
discussed by the Hon, U. S. Webb, Attorney 
General of California, which cannot at this time 
be commented upon in detail. 

In the discussion of the 14th Amendment, 
General Fletcher demonstrated to the satis- 
faction of his audience that the amendment was 
passed in violation of the organic law; that its 
passage lacked two essential prerequisites—a 
two-thirds vote of both houses of congress and 
ratification by three-fourths of the states. That 
subse~-ent events have plainly shown that it 
is futile to expect the amendment to accomplish 
the results for which it was enacted, That the 
overzeal of the fanatics at the time of its pas- 
sage intensified, if it did not create, the race 
question which is the greatest menace to our 
civilization. «his paper, by universal acclaim, 
was voted to be a classic and largely owing to 
its excellence, its author was elected president 
of the association in place of Attorney General 
Hadley, who retires to become a candidate for 
governor of the great State of Missouri, 

The Hon. W. H. Dickson, Attorney General of 
Colorado, was re-elected secretary and treas- 
urer. He entertained the visiting members on 
Thursday afternoon by an automobiie ride to 
view the beauties of Denver and on Friday 
evening they were banqueted by the Denver 
Bar Association at the White City, where there 
was a genuine feast of reason and flow of soul, 
et cetera, at which Attorney General Dickson 
ably presided as toastmaster. : 

GEORGE D. TALBOT. 

Denver, Colo. 








CORRESPONDENCE. 


LIABILITY OF MEMBERSHIP IN AN ASSESS- 
MENT ASSOCIATION. 
Editor of the Central Law Journal: 

In the leading case in the issue of your 
journal, beginning at the end of first column 
of page 71, current volume, the court says: 
“The contract is unilateral. The association 
could not go into court and sue Hahn for his 
April and May assessments. He was under no 
legal obligations to pay them, and no legal 
remedy is open to the order for their enforce- 
ment.” 

From reading the case, I believe that the 
court overstepped the rule. It seems to me 
that this is a better statement of the law: 

“If the contract of membership does not ex- 
pressly state that the member shall pay dues 
and assessments it is unilateral, and a member 
may decline to pay at his option. The only ef- 
fect of his failure is to relieve the fraternity 
from all obligations to him. - 

“When a member in his contract of member- 
ship agrees to pay certain assessments he is 
liable therefor during the time that he con- 
tinues to be a member; or in other words. until 
he withdraws or is expelied from the fraternity 
in due manner, and any unpaid dues or assess- 
ments may be collected with interest from the 
time that they became due.” 

Scanlan’s Law of Fraternities, secs. 134. and 
135. Citing 49 Central Law Journal, 305. Clark 
vy. Lehman, 65 Ill. App. 238. McDonald v. Los 
Lewin, 29 Hun. 97. 
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The contract consists ef the charter, the by- 
laws, the benefit certificate and the application 
for membership. Scanlan’s Law of Fraternities, 


67. 
Cc. M. §S. 
Milwaukee, Wis. 








HUMOR OF THE LAW. 





Two Irishmen meeting one day, were dis- 
cussing local news. 

‘Do you know Jim Skelly?” asked Pat. 

“Faith,” said Mike, “an’ I do.” 

“Well,” said Pat, “he has had his appendix 
taken away from him.” 

“Ye don’t say so?” said Mike. “Well, it 
serves him right. He should have had it in 
his wife’s name,” 





In a court of justice one woman was suing 
another for slander. When the plaintiff was 
put in the witness box her counsel said to her: 

“Now, madam, just tell the court what the 
defendant, said about you.” 

“Oh, I cannot.” she hesitatingly replied. 

“But, madam, you must,” the counsel in- 
sisted. “The whole case hangs upon your testi- 
mony.” 

“But it isn’t fit for any decent person to 
hear,” replied the witness. 

“Ah, in that case,” answered the counsel, 
“just step up to the judge and whisper it in his 
ear.” 





The magistrate looked severely at ihe small, 
red faced mun who 1ad been summoned before 
him, and who returned his gaze without flinch- 
ing. 

‘So you kicked your landlord down-stairs?”’ 
said the magistrate. “Did you imagine that 
was within the rights of a tenant?’ 

‘T’ll bring my lease in and show it to you,” 
said the little man, growing still redder, “and 
I’ll wager you'll agree with me that anything 
they’ve forgotten to prohibit in that lease I 
had a right to do the very first good chance I 
got.” 
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1. Abandonment—What Constitutes.— Aban- 
donment is the relinquishment or surrender of 
a right or property by one person to another, 
and includes both the intention and the extern- 
al act by which the intention is carried out.— 
Phillips v. Hamilton, Wyo., 95 Pac. Rep. 846. 

2. Adverse Possession—Abandonment After 
Acquisition of Title-——A person vested with a 
good prescriptive title held not divested of ti- 
tle because of abandonment, while he continues 
to perform acts in relation to the land and ti- 
tle thereto inconsistent with abandonment.— 
Dyson v. Knight, Ga., 61 S. E. Rep. 468. 

3. Nature of Title Acquired.—The plea of 
adverse possession presented as a defense to 
an action to recover real estate held not based 
alone on lapse of time, but an assertion of title 
in defendant, which may be the basis of affirm- 
ative relief against any claimant of the law.— 
Meade v. Logan, Tex., 110 S. W. Rep. 188. 

4. Agriculture—Lien on Crops.—In a suit to 
foreclose a lien on crops for fertilizer, that the 
fertilizer injured the crops, without reference 
to failure to comply with the guaranteed analy- 
sis required by statute, held not a good defense 
where purchaser signed an agreement relieving 
vendors of liability for effects of the fertilizer 
upon the crops.—Braxton v. Liddon, Fla., 46 So. 
Rep, 324. 

5. Appeal and Error—<Assignment of Error. 
—Where an assignment of error is grouped and 
presented with other assignments to which it is 
not germane, none of such assignments are re- 
quired to be considered.—Wilkins v. Clawson, 
Tex., 110 S. W. Rep. 103. 

6.——Bill of Exceptions.—Where counsel do 
not consider errors assigned of sufficient im- 
portance to point out in their brief the pages 
in the bill of exceptions, may be found, the 
court will not search the record and discuss 
them.—Chicago Great Western Ry. Co. v. Egan, 
U. S. C. C. of App., Eighth Circuit, 159 Fed. 
Rep 40. 

7. Failure to Set out Points and Argu- 
ments.—An assignment of error to the denial of 
a new trial will be treated as abandoned, where 
plaintiff in error simply states in his brief that 
the motion should have been granted.—McCall 
v. State, Fla., 46 So. Rep. 321. 

8.——Judgment.—Where judgment was rend- 
ered for defendant as of nonsuit, and defendant 
appealed, praying to have the judgment made 
absolute, and plaintiff prayed for no alteration of 
the judgment, it will be changed to an abso- 
lute judgment in defendant’s favor.—Maille v. 
Illinois Cent. R. Co., La., 46 So. Rep. 355. 

9. Appearance—Service by Publication.—Ap- 
pearance to the merits by defendants, served by 
publication only, after removal of the suit to 
the federal courts, held to convert the suit from 
a@ proceeding in rem to one in personam.—Bea- 
mer v. Werner, U. 8S. C. C. of App., Seventh 
Circuit, 159 Fed. Rep. 99. 
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10. Assault and Battery—Wilfully Shooting 
at Another.—On a trial for wilfully shooting at 
another, a charge that the markmanship of de- 
fendant was not pertinent to the issue was 
not ground for reversal so long as the shoot- 
ing was intentional and was within range.— 
State v. Anderson, La., 46 So. Rep. 357. 

11. Bankruptcy—Allowance of Attorney's 
Fees.— Where a receiver for a bankrupt, under 
an order allowing the employment of counsel, 
employed attorneys for the petitioning creditors, 
an order on the dismissal of the bankruptcy 
proceedings refusing to make an allowance out 
of the fund for the services of such attorneys 
to the receiver, was proper.—In re T. E. Hill 
Co.. U. S. C. C. of App., Seventh Circuit, 159 
Fed. Rep. 73. 

17. Assets.—Mere nonaction by the trustee 
of a bankrupt firm with reference to the col- 
lection of a judgment in favor of the firm while 
the same was uncollectible and until after the 
settlement of the estate held not to constitute 
an abandonment of the claim to the bankrupts. 
—In re Wiseman & Wallace, U. S. D. C., E. D. 
Pa., 159 Fed. Rep. 236. 
“13.——-Discharge.—Specifications of objection 
to a bankrupt’s discharge should be verified by 
the objecting creditors, and not by his counsel, 
unless some reason is given why the oath is 
not taken by the creditor.—In re Randall, U. 
Ss. D. C., E. D. Pa., 159 Fed. Rep. 298. 


14.——-Findings.—The District Court heid not 
bound by a referee’s conclusions of fact because 
the witnesses testified before him.—In_ re 
People’s Department Store Co., U. S. D. C., W. 
D.-.N. Y¥., 159 Fed. Rep. 286. 


1h. Involuntary Proceedings.—To sustain 
proceedings in involuntary bankruptcy against 
one as a partner,apartnership in fact must be 
shown.—Buffalo Milling Co. v. Lewisburg Dairy 
Co.. U. S. D.C, E. D. N. Y., 159 Fed. Rep. 319. 

16.———Insane Persons.—Where an inquisition 
found that an alleged bankrupt was insane pri- 
or to the date of the alleged acts of bankruptcy 
but had lucid intervals, the burden of proof 
was on petitioning creditors to show that such 
acts of bankruptcy were committed during a 
lucid interval; the presumption being to the 











contrary.—In re Kehler, U. S. C. C. of App., 
Second Circuit, 159 Fed. Rep. 55. 
17.——Liens.—Where a landlord’s distress 


warrant. issued under 2 Purdon’s Dig. Pa., 13th 
Ed., p. 2174 et seq., was levied on the goods of 
an assignee of the lease within four months pri- 
or to the latter’s adjudication in bankruptcy. 
the distress proceeding, though in form against 
the lessees, was in fact against the bankrupts, 
and the lien was thereby discharged.—In re 
West Side Paper Co., U. S. D. C., E. D. Penn., 
159 Fed. Rep. 241. 

18,_——Preferences.—A referee in bankruptcy 
held to have properly refused to postpone the 
vote for trustee pending determination of the 
question of preference, where the determination 
of such question would require an examination 
of transactions extending over many months. 
if not several years.—In re Milne, Turnbull & 
Co., U. S. D: C., 8S. D. N. ¥., 159 Fed. Rep. 280. 

19, Preferences.—A suit by the trustees of 
a bankrupt to recover the value of household 
furniture alleged to have been transferred by 
the bankrupt to defendant as a fraudulent pref- 
erence, in which no equitable relief was de- 
manded, held not maintainable in equity 
against defendant’s objection in limiting that 








plaintiffs had an adequate remedy at law.— 
Warmath v. O’Daniel, U. S. C. C. of App., Sixth 
Circuit, 159 Fed. Rep. 87. 


20. Preferred Claims.—A claim against a 
bankrupt’s estate for taxes due the United 
States held entitled to priority over trustee’s 
commissions and reasonable charges of the 
trustee’s attorney.—In re Weiss, U. S. D. C., 
159 Fed. Rep. 295. 


21. Procedure.—A finding of a referee in 
bankruptcy, based on conflicting evidence, that 
no partnership existed between the persons al- 
leged to constitute a bankrupt firm, would not 
be reversed on certificate to the district judge, 
where the referee was not clearly wrong.—In re 
Littman, U. S. D. C., E. D. Pa., 159 Fed. Rep. 
233. 


22. Rulings on Evidence.—A _ referee in 
bankruptcy should decide questions concerning 
the competency of witnesses and the admissi- 
bility of evidence in the first instance, and only 
refer them to the court when requested to do 
so in a proper manner.—In re Ruos, U. S. D. 
c., E. D. Pa., 159 Fed. Rep. 252. 

23. Tracing Funds.—Where money of an 
association deposited with a bankrupt never 
came into hands of the bankrupt’s trustee, the 
association’s assignee was not entitled to a 
preference for such balance over the bankrupt’s 
general creditors.—In re Smith, Thorndyke & 














Brown Co., U. 8S. D. C., E. D. Wis., 159 Fed. 
Rep. 268. 
24. Banks and Banking — National Banks 


Liquidation.—Minority stockholders of a nation- 
al bank held entitled to maintain an action 
against the liquidating committee of the bank 
proceeding to liquidate the same pursuant to 
the vote of two-thirds of the stock thereof on 
the committee failing to properly dispose of the 
assets of the bank.—Green v. Bennett, Tex., 110 
S. W. Rep. 108. 

25. Bills and Notes—Bona Fide Holders.— 
Where assistant cashier while in the manage- 
ment of the bank, in the absence of the cashier 
from the state, transferred to a second bank a 
negotiable draft, held, that the second bank 
obtained sufficient title to maintain an action 
on the draft.—Forbes v. First Nat. Bank, OKl., 
95 Pac. Rep. 785. 

26. Bona Fide Holders.—One may be @ 
bona fide holder of commercial paper, though 
he knew of circumstances that might excite 
suspicion in the mind of a cautious person, or 
though he were grossly negligent at the time 
of the transfer.—Reilly v. McKinnon, U. 8S. C. 
Cc. of App., Third Circuit, 159 Fed. Rep. 78. 

27. Bona Fide Purchasers.—Where a pur- 
chaser of notes for value before maturity, be- 
fore puchasing, has knowledge that the maker 
denied liability and of circumstances: indicating 
fraud, he is not a bona fide purchaser.—Jones 
v. Jackson, Ark., 110 S. W. Rep. 215. 

28. Failure of Consideration.—Where the 
payee of a note given for patent right territory 
stipulated that he would furnish experienced 
men to canvass for the maker, a total breach of 
the stipulation is a good defense to a suit by a 
holder of the note, who bought it with notice. 
—Wilson v. Carter, Ga., 61 S. E. Rep. 494. 

29. Carriers—Authority of Station Agent.— 
A local station agent of a railroad company 
has ostensible authority to contract to furnish 
ears for a shipment of cattle to a destination 
beyond the railroad’s line, and, where a shipper 
has no notice to the contrary and relies upon 
the -»pearance of authority, the contract made 
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with the agent is binding on the company.—San 
Antonio & A. P. Ry. Co. v. Timon, Tex., 110 
S. W. Rep. 82. 

30.—Carriage of Goods.—The mere:fact that 
a shiover knew that his fruit was shipped in an 
unsuitabe car does not relieve the carrier from 
its liability for failure to furnish a suitable 
car.—F. D. Forester & Co. v. Southern Ry. Co., 
N. C., 61 S. E. Rep. 524. 

31.—Negligence.—Deviation by carrier of 
live stock from the usual route because of a 
washout and bad condition of tracks will: not, 
in absence of negligence, render the carrier li- 
able for loss caused by flood on such new route. 
—Empire State Cattle Co. v. Atchison, T. & S. 
F. Ry. Co., U. S. S. GC, 28 Sup. Ct. Rep. 607. 

32. Constitutional Law—Equal Protection.— 
A person indicted for crime committed after 
the grand jury was impaneled is not denied 
equal protection of the laws because he cannot 
object that two of the grand jurors were over 
the age fixed by Laws N. J. 1876, p. 360, c. 196, 
under which objections must be made before 
the jury is sworn.—Lang v. State of New Jer- 
sey, U. S. S. C, 28 Sup. Ct. Rep. 594, 

33.—Fellow Servant Law.—Ann. Code 1892, 
sec. 3559, abrogating the fellow-servant rule 
in certain instances with reference to injuries 
to railroad employees, held not in violation of 
the fourteenth amendment of the federal con- 
stitution—Mobile, J. & K. C. R. Co. v. Hicks, 
Miss., 46 So. Rep. 360. 

34. Contracts—<Action to Enforce.—An action 
at law cannot. be maintained to charge a de- 
fendant with liability because of his assump- 
tion of a contract to which he was not a party, 
and a suit to enforce such liability is cogniz- 
able in equity.—Loose v. Hartford Pulp Plaster 
Corp. U. S. C. C., D. Conn., 159 Fed. Rep. 318. 

35. Agreement Between Stockholders.—An 
agreement between two factions of the share- 
holders of a railroad company that one faction 
owning one-half of the corporate stock shall 
have the right indefinitely to name a majority 
of the directors of the company is against pub- 
lic policy.—Morel v. Hoge, Ga., 61 S. E. Rep. 
487. 

36. Agreements for Procuring Government 
Contracts.—Agreements for procuring govern- 
ment contracts. where compensation is contin- 
gent upon the success of the promisee’s efforts, 
are void as against public policy without ref- 
erence to the question of whether improper 
means are contemplated or employed in their 
execution.—Russell vy. Courier Printing & Pub- 
lishing Co., Colo., 95 Pac. Rep. 936. 

37.——Compensation.—Though an _ architect 
was not entitled to recover on the original con- 
tract to furnish plans, yet, if thereafter he 
furnished further plans for another building to 
be erected at less cost, he was entitled to a 
reasonable compensation for such additional 
plans.—Kurfiss v. Martin, Mo., 110 8. W. Rep. 
32. 

38.—-—Fraud in Procurement.-—One having 
capacity and opportunity to read a written con- 
tract, and who signs it not under any emergen- 
cy nor because of any trick, cannot afterward 
set up fraud in the procurement of his signa- 
ture.—Truitt-Silvey Hat Co. v. Callaway & Tru- 
itt, Ga., 61 S. E. Rep. 481. 

39. Courts—Transitory Actions.-Where an 
action is transitory to nature, a right or lia- 
bility imposed by the statute of another juris- 
diction may in proper cases be asserted and en- 
forced in California, but only for the purpose 











and upon the terms permitted by the lex loci. 
—Ryan v. North Alaska Salmon Co., Cal., 95 
Pac. Rep. 862. 

40. Criminal Law—Aiding and Abbetting.— 
A person not. falling within the class described 
in a penal statute may under the common law 
be charged with aiding and abetting another 
in the commission of the crime.—United States 
v. Williams, U. S. D. C., 159 Fed. Rep. 310. 

41. Appealable Orders.—An order refusing 
leave to withdraw a plea of guilty is not ap- 
pealable but may be reviewed on appeal from 
the judgment.—People v. Dabner, Cal., 95 Pac. 
Rep. 880. 

42. Criminal Trial—Change of Venue.—An 
order changing the venue of a criminal case 
cannot be attacked by a plea of jurisdiction in 
the court to which the venue is changed.—Gib- 
son v. State, Tex., 110 S. W. Rep. 41. 

43. Former Jeopardy.—An acquittal under 
an indictment charging the larceny of a cow is 
a bar to a subsequent prosecution for the same 
larceny in which the animal stolen is described 
as a steer.—Burch v. State, Ga., 61 S. E. Rep. 
503. 

44. Motion for New Trial.—The overruling 
of a motion for a new trial, on the ground that 
the sheriff and his deputies sat by the prosecut- 
ing attorney, suggesting questions, will not be 
reviewed, where there is nothing to sustain the 
allegation, and a bill of exceptions was not re- 











served.—Innocento v. State, Tex. 110 Ss. W. 
Rep. 61. 
45. Damages—What Law Governs.—The 


method of reducing expectant future damages 
for a tort committed in another state to a pres- 
ent equivalent cash sum should be in accord- 
ance with the rule of the forum.—Georgia, F. 
& A. Ry. Co. v. Sasser, Ga., 61 S. E. Rep. 505. 

46. Descent and _  Distribution—Involuntary 
Alienation of Property.—Though the collateral 
heirs cannot attack a donation of voluntary 
alienation of property, such incapacity does not 
extend to the case of an involuntary alienation, 
where the property is wrested from de cujus 
by force or threats.—Grandchampt v.  Billis’ 
Heirs, La., 46 So. Rep. 348. 


47. Easements—Way of Necessity.—A right 
of way over another's land held not to exist as 
a way of necessity where claimant’s land is 
bounded by a road connecting with the county 
roads.—Corea v. Higuera, Cal., 95 Pac. Rep. 
882. 

48. Elections—Contest.—The burden is on 
one contesting an eiection to show that the 
election was null and void, or that he received 
a majority of the ballots legally cast.—Garcia 
v. Cleary, Tex., 110 S. W. Rep. 176. 

49. Ellectricity—Care Required.—An electric 
light company is required to exercise the high- 
est degree of care in the construction and 
maintenance of its wires in the streets and al- 
leys of a city.—Brubaker v. Kansas City Elec- 
tric Light Co., Mo., 110 S. W. Rep. 12. 

50. Equity—Mistake in Court Proceedings.— 
Equity will grant relief against misprisons 
and mistakes in court proceedings, not of a ju- 
dicial character, and even against judicial mis- 
takes, where the court has been misled as to a 
fact and has pronounced a judgment which oth- 
erwise would not have been given.—Enger v. 
Knoblaugh, Mo., 110 S. W. Rep. 16. 

51. Escape—What Constitutes.—One is not 
guilty of escape within Pen. Code 1895, sec 314, 
who effects his own deliverance from jail when 
his confinement is no part of a sentence im- 
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posed by a court.—Welch v. 
E. Ren. 496. 

52. Evidence—Handwriting.—A witness who 
denies his signature to an instrument may not, 
on direct examination, for the purpose of a 
comparison of his handwriting, write his name 
twice on a piece of paper in the presence of 
the jury for the purpose of having the papers 
used to eompare his handyriting.—Wade v. Gal- 
veston, H. & S. A. Ry. Co., Tex., 110 S. W. Rep. 
84. 

og. Federal Courts—Jurisdiction—A federal 
Circuit Court should not dismiss on its own mo- 
tion for want of jurisdiction a suit against the 
dairv and food commissioner of the State on 
the ground that it was one against the state.— 
Scully v. Bird, U. S. S. C., 28 Sup. Ct. Rep. 
597. 

54. Fire Insurance—Contract of Insurance.— 
Where a fire insurance company accepts an 
application for insurance, held, that it could not 
avoid the effect of the same on the ground that 
it is a rule not to accept applications upon the 
inspection and judgment of its agents.—Allen 
v. Phoenix Assur. Co., Idaho, 95 Pac. Rep. 829. 

55. Forgery—Indictment.—Where the words, 
“tenor, purport and effect,” were used in an in- 
dictment for uttering a forged note, the word 
“tenor” imported an exact copy, and therefore 
included the words “purport and effect’? which 
referred to the substance of the instrument 
only.—Teague v. State, Ark., 110 S. W. Rep. 
224. 

56. Frauds, Statute of—Debt of Another.— 
An agreement on conveyance of real estate to 
assume the mortgage debt thereon as a part of 
the consideration is not held an agreement to 
answer for the debt of another required to be 
in writing.—Van Meter v. Poole, Mo., 110 S. W. 
Rep. 5. 

57. Fraudulent Conveyances—Homestead. — 
If property had not been abandoned as a home- 
stead when it was conveyed to the owner's 
wife, an intent to abandon in the future did not 
make the conveyance fraudulent as to his cred- 
itors.—Gaar, Scott & Co. v. Burge, Tex., 110 8. 
wr Rep. 181. 

58. Intent to Defraud.—While a deed of gift 
may be void because made with intent to enable 
the grantor to defraud future creditors to bring 
a case within that rule the deed must be fraudu- 
lent in its inception and made with the specific 
intent to defraud.—Schell v. Gamble, Cal., 95 
Pac. Rep. 870. 

59. Habeas Corpus—Object of Writ.—The 
writ of habeas corpus cannot be resorted to to 
discharge relator on a plea set up in the peti- 
tion that by indictment he is being prosecuted 
or subjected to a penalty or forfeiture on ac- 
count of any transaction concerning which he 
may have testified or produced evidence.—Ex 
parte Patman, Okl., 95 Pac. Rep. 622. ° 

60. Homestead—Abandonment. — A removal 
to another state intended as temporary only 
and accompanied at all times during the absence 
by an intention to return and reoccupy the 
homestead will not defeat a homestead right 
once enjoyed within the state.—Gaar, Scott & 
Co. v. Burge, Tex., 110 S. W. Rep. 181. 

61. Homicide—Instructions.—In a _  prosecu- 
tion for homicide, where the killing was done 
voluntarily, and was claimed to have been in 
self-defense, the court should have used the 
words “voluntary manslaughter” instead of 
“manslaughter,” in charging on that defense.— 
Slone v. Commonwealth, Ky., 110 S. W. Rep. 
235. 


State, Ga., 61 5S. 











62. Manslaughter.—Where the intent 1s 
merely to inflict chastisement, and death re- 
suits from some peculiarity in decedent’s con- 
stitution, the killing is manslaughter, while, 
where death naturally ensues, a conviction of 
murder in the first degree may be had.—Rose- 
mond v. State, Ark., 110 S. W. Rep. 229. 


63. Motive.—Where defendant and C. were 
both charged with ki-ling C.’s husband, pursu- 
ant to a common design, the fact that C. had a 
motive for the killing would not constitute a 
defense to defendant.—Anderson Vv. State, 
Tex., 110 S. W. Rep. 54. 


64. Husband and Wife—Community Proper- 
ty.—Where a husband after the death of his 
wife appropriated community property, the heirs 
of the wife were entitled in partition to a suf- 
ficient amount of the father’s interest in the 
land remaining after his death to recompense 
him for their interest in the other property.— 
Clements v. Maury, Tex., 110 S. W. Rep. 185. 


65. Infants—Vested Right of Parent to 
Child's Labor.—The parent has no vested right 
in the labor of his child, and the state has a 
paramount right to control both his labor and 
education when it deems it necessary to exer- 
cise the right for the general good.—Starnes v. 
Albion Mfg. Co., N. C., 61 S. E. Rep. 525. 


66. Injunction—Grounds.—A preliminary in- 
junction may ~roperly be granted, where all 
that is sought is to restrain defendant from 
interfering with complainant’s business pend- 
ing final hearing, by threatening its agents or 
attempting to induce them not to act for com- 
plainant.—The Lloyd Sabaudo v. Cubicciotti, 
U. S. C. C., E. D. Pa., 159 Fed. Rep. 191. 

67. Intoxicating Liquors—Storing for Sale.— 
An ordinance against storing intoxicating li- 
quors for the purpose of sale held not void for 
failure to limit to the territorial boundaries of 
the city.—La Fitte v. City of Ft. Collins, Colo.. 
95 Pac. Rep. 927. 

68. Judges—Disqualification.—It is of the ut- 
most importance not only that every person 
should have a fair and impartial trial, but 
should have no just grounds of suspicion that 
he has not had such a trial, and to this end an 
impartial jury and an unbiased judge are ab- 
solutely essentialKentucky Journal Pub. Co. 
v. Gaines, Ky., 110 S. W. Rep. 268. 

69. Judgment—a<Authority to Enter.—The 
power to enter judgment depends solely upon 
the court having acquired jurisdiction by prop- 
er service of process, on defendant or by his ap- 
pearance, and the failure to enter up a de- 
fault. like the failure to make a proper return 
of service of process, in no way affects the 
court’s power to act.—Lunnun y. Morris, Cal., 
95 Pac. Rep, 907. 

70. Clerical Misprison.—A clerical mispris- 
on in a judgment must be shown by the record, 
and can only be corrected by the record, but. 
where it appears from the record itself that a 
clerieal error has been made, it may be cor- 
rected by the record.—Brashears vy. Brashears, 
Ky., 110 S. W. Rep. 303. 

71,——Collateral.—A proceeding lies in equity 
within proper limits to restrain the judgment 
of a court of law which was procured by fraud 
or given through accident or mistake, and such 
a vroceeding is a direct, and not a collateral 
attack.—Engler vy. Knoblaugh, Mo., 110 8S. W. 
Rep. 16. 

72.——Conclusiveness.—A judicial determina- 
tion of the issues in one action is a bar to a 
subsequent one between the same parties, hav- 
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ing substantially the same issues in view, al- 
though the form of the lattir and the precise 


relief sought is different from the former.— 
McArthur v. Griffith, N. C., 61S. E. Rep. 519. 
73.——Eyquitable Relief.—Equity may grant 


relief against a judgment taken by default on 
a false return of service of process.—Abraham 
Vv. Miller, Or., 95 Pac. Rep. 814. 

74. Landeord and ‘Yenant—Distress.—W here 
un assignment of a lease was not accepted by 
the landlord, the original lessees were proper.y 
named as defendants in the distress warrant for 
failure to pay rent.—In re West Side Paper Co., 
vc. Ss. D. C., E. D. Pa., 159 Fed. Rep. 241. 
-Estoppel of Tenant.—Before a tenant 
can dispute the landlord’s title he must sur- 
render possession and place the landlord in the 
sume position, so far as possession is concerned 
us he was in when the relation of landlord and 


oon 


tenunt was. instituted.—-Wallbrecht vy. Blush, 
Co.o., 95 Pac. Rep. 927. 

76.——Liens.— A hotel having been sublet 
with the owner's consent, and the sublessee, 


having afterwards surrendered the premises to 
the owner who occupied them during the last 
two yveurs of the term, the lessee, who had a 
junior lien thereon for rent, may insist that the 
owner foreclose his lien only for the rent actu- 
ally due, not includine rent for the two years 
during which the owner held the premises.— 
KKennedy v. Groves, Tex., 110 S. W. Rep. 136. 

Ti. Libel and Slander—Privileged Communi- 
sutions.—-To be privileged, a publication must 
be by and to only those who have a right, or 
interest in the subject, and made without mal- 
ice, in a manner to properly serve the right or 
Interest of the parties.—Briggs v. Brown, Fla., 
46 So. Rep. 325. 

7S. Logs and Logging—License to Cut Tim- 
ber.—-Where an instrument purporting to be a 
license to cut certain timber was under its 
void if a certain railroad should 
completed within two years, all other 
stipulations in the instrument were subordinat- 
«ed and governed by it.—W. B. Thompson & Co. 
v. Union Sawmill Co., La., 46 So. Rep, 341. 

7%. Mandamus—-Judicial Notice.—To deter- 
mine the question whether it is sought by 
mandamus to coerce the performance of an Il- 
legal act, the court may take judicial notice of 
the conditions which are germane and exist as 
to a co-ordinate branch of the government.— 
State v. Schnitger, Wyo., 95 Pac. Rep. 698. 

SO. Master and Servant—-Assumed Risk.— 
Injured servant held not to have assumed the 
risk, if he has not been engaged for sufficient 
length of time in similar duties under similar 
circumstances, so as to understand the risk and 
appreciate any defects in the machinery.—Bar- 


terms to be 


not be 


row v. B. R. Lewis Lumber Co., Idaho, 95 Pac. 
Rep. 682. 

81. Employment of Child Labor.—The em- 
ployment of a child in violation of Revisal 1905 
sec. 3362, prohibiting the employment of chil- 


dren under 12 years of age, held to be the prox- 
imate cause of injuries sustained outside the 
course of the child’s employment and when he 
was not in discharge of his assigned duties.— 
Starnes v. Albion Mfg. Co., N. C., 61 S. E. Rep. 


-or 


$2.---—Injuries to Third Persons.—The negli- 
gence of defendant's servant, driving a team 
suddenly into a street in front of a woman, who 
fell and was injured in her endeavor to escape, 
held the proximate cause of the injury, and 
not the woman's fright, which resulted from 





such situation.—Sandy y. 
Cc. E. D. Pa., 159 Fed. Rep. 271. 

$3.-----Safe Place to Work.—A ladder main- 
tained by defendant by which plaintiff was ex- 
pected to reach one of the manheads at the 
rear of one of the boilers in defendant's creo- 
sote plant held a “place” within the rule re- 
quiring the master to furnish a reasonably safe 
place to work.—Missouri, K. & T. Ry. Co. of 
Texas v. Steele, Tex., 110 S. W. Rep. 171. 


84..--—Safe Place to Work.—A railway com- 
pany must furnish reasonably safe tracks and 
machinery, and is responsible to its servants 
for «a neglect of this duty by such servants of 
ugents as it may entrust with its performance. 
—St. Louis Southwestern Ry. Co. of Texas v. 
Cleland, Tex., 110 S. W. Rep. 122. 

85. Mortgagzes—Effect of Unrecorded Deeds. 
—Possession of land by one who has an un- 
recorded deed of a definitely described tract, 
and who resides on the land and cultivates a 
part thereof, claiming'the whole, held sufficient 
to give notice as to the extent and character of 
his title.--Terrell v. McLean, Ga., 61 S. KE. Rep. 


Swift & Co. U. Ss. D. 


485. 
S6. Municipal Corporations — Contracts. — 
Where engineers’ services under a_ contract 


with 1 city were to be paid for out of the pro- 
ceeds of an authorized bond issue, it was im- 
material to the validity of the contract that the 
city’s general indebtedness a!ready exceeded the 
charter limit.—Simons v. City of Eugene, U. 8. 
Cc. «¢., D. Oregon, 159 Fed. Rep. 307. 

87..—Defective Streets.——A city, in opening 
a street for travel, he!d to possess the discre- 
tion of determining whether it will prepare 
the whole width thereof, or only a part, for 
public travel.—-Herndon v. Salt Lake City, 
Utah, 95 Pac. Rep. 646. 

3-—Opening Street for Public Street.—A 
citv opening and preparing only a part of the 
street for use, and permitting the remaining 
part to remain rough, with obstructions on it, 
held not required as a general rule to mark 
the limits of the traveled part-—Herndon v. 
Salt Lake City, Utah, 95 Pac. Rep. 646. 

89. Ordinances.—An act may be a penal 
offense under the statutes, and further penal- 
ties may be imposed by ordinance where the 
power to enact the ordinance is vested in the 
municipality.—State v. District Court of Second 
Judicial Dist., Mont., 95 Pac. Rep. 841. : 

90. Negligence—<Acts in Emergencies, — 
Where a person without fault on his part is 
brought suddenly into a situation of imminent 
danger, he is.not chargeable with culpable neg- 
lirence because he fails to take the best means 
of escape, and the party whose negligent act 
brought him into such perilous situation is not 
relieved from liability for his injury, if he 
acts as a person of ordinary prudence might 
have done under the same circumstances.—Dav- 
is v: Chicago, R. I. & P. Ry. Co., U. 8. C. C. 
of Avnp., Eighth Circuit, 159 Fed. Rep. 10. 

91. Nuisance—Explosives.—An island in the 
Detroit river having been used for the storage 
of dynamite for more than 25 years without 
complaint, an injunction would only be granted 
at the suit of complainant, who resided in the 
vicinity, restraining storage of such quantity 
as would create danger to complainant or his 
family or property.—Henderson v. Svujlivan. 
U.S.C. C. of App., Sixth Circuit. 159 Fed, Rep. 
46. 

92. Parent and Child—Right to Custody of 
Child.—The fact that a father has voluntarily 











272 


CENTRAL LAW JOURNAL. 


No. 13 








parted with the custody of his child, and con- 
tributed little or nothing to its support, but 
allowed another to assume his obligations, held 
to overcome the presumption of his fitness, and 
require him to establish it before he can be 
awarded the child’s custody again.—Peese v. 
Gellerman, Tex., 110 S. W. Rep. 196. 


93. Payment—Acceptance of Draft.—The ac- 
ceptance of a draft by the owner from a sub- 
lessee for collection only, and not in discharge 
of the original lessee’s debt, he!d not to prevent 
him from foreclosing a lien on the furniture for 
that amount.—Kennedy v. Groves, Tex., 110 S. 
W. Rep. 136. 


94. Physicians and Surgeons—Compensation. 
—An employer who merely summons a physi- 
cian to care for an employee, who suddenly be- 
came ill, held, in the absence of an express 
stipulation between employer and employee that 
the former shall furnish medical aid to the lat- 
ter, not liable for the services of the physician. 
—Norton v. Rourke, Ga., 46 So, Rep. 478. 

95. Principal and Agent—Sale of Seat in Cot- 
ton Exchange.—Failure of the superintendent 
of an exchange to inform the buyer of a seat 
of the seller's agreement tu obtain the requi- 
site notice of intention to sell from the person 
in whose name the seat stood until after the 
sale was consummated held not to prevent 
plaintiff from maintaining an action for breach 
of such agreement.—Wolf vy. Lovering, U. 8S. 
Cc. C. of App. Second Circuit, 159 Fed. Rep. 
91. 

96. Publie Lands-—-Homesteud. — A home- 
steader, who initiates a right as to either sur- 
veyed or unsurveyed lands and complies with 
legal regulations, may embrace in his claim 
land in contiguous quarter sections, if he does 
not exceed the quantity allowed by law, and 
makes necessary improvements, and puts the 
public on notice.—St. Paul, M. & M. Ry. Co. v. 
Donohue, U. 8S. S. C., 28 Sup. Ct. Rep. 600. 

97. Quieting Title—Cancellation of Deed. — 
A clond on title of owner of !and in Oklahoma 
under patent in the United States created by 
record of deed previously executed by him 
while he was claiming ownership under a Texas 
patent removed and deed cancelled.—Bogard v. 
Sweet, U. S. S. C., 28 Sup. Ct. Rep. 595. 

98. Railronds—Use of Railroad Trestle as 
Foot Path.—Where a railroad trestle is com- 
monly used by the public as a footpath with 
the company's acquiescence, the company will 
be considered as having licensed the public to 
so use it.—Texas Midland R. R. v. Byrd, Tex., 
110 S W. Rep. 199. 

99. Removal of Causes—Diversity of Citizen- 
ship.—Where plaintiff, a citizen of Nebraska, 
averred that defendant was -a corporation un- 
der the laws of New York, and defendant in the 
petition for removal alleged and in its answer 
admitted that it was a corporation organized 
under the laws of New York, the citizenship of 
the defendant appeared from the pleading.— 
Adams Express Co. v. Adams, U. S. C. C. of 
Ar-.. Eighth Circuit, 159 Fed. Rep. 62. 

100. Schools and School Districts—Dismissal 
of Teachers.—The election and dismissal of 
teachers in the pubic schools are not “municipal 
affairs” which may by a freeholders’ charter be 
regulated in a manner in conflict with that 
provided by the general law.—Barthel v. Board 
of Education of City of San Jose, Cal., 95 Pac. 
Rep. 892. 

101. Sheriffs and Constables—Rule 
—Where a constable was ruled 


Against. 
for failing to 





realize and pay over the money due on execu- 
tions, it is no defense that a lien of higher dig- 
nity than the judgments had been foreclosed 
and the execution on such lien placed with the 
sheriff.—Puckett v. State Banking Co., Ga., 61 
S. E. Rep. 465. 

102. States—Immunity from  Suit.—A _ suit 
against the dairy and food commissioner of the 
state to restrain certain official acts held not 
a suit against the state forbidden by Const. U. 
S. Amend. 11.—Scully v. Bird, U. S. S. C., 28 
Sup. Ct. Rep. 597. 

103.——Legislature.—A legisature elected 
under an inequitable apportionment act held not 
illegal and the court cannot inquire into the 
qualification or right of any one to a seat 
therein.—State v. Schnitger, Wyo. 95 Pac. 
Rep. 698. 

104. Street Railrond—Sale of Franchise.— 
An agreement contained in a conveyance of 
certain franchises to defendant, whereby he 
agreed to issue bonds to plaintiff in payment of 
the purchase price, and to build and operate a 
railroad, held not contrary to public policy.— 
O'Sullivan v. Griffith, Cal. 95 Pac. Rep. 873. 

105. Subrogation—Rights of Surety.—A sure- 
ty on a mortgage bond who paid the deficiency 
on a sale under the mortgage held thereby 
subrogated to the rights of his principal un- 
der an agreement by a purchaser of the mort- 
gaged premises to assume the mortgage debt.— 
Van Meter v. Poole, Mo., 110 S. W. Rep. 5. 

106. axation—Boundaries.—Lands between 


the middje of New York Bay and the low- 
water line on New Jersey shore are taxable 
by New Jersey notwithstanding the provisions 


ef compact between the states fixing the bound- 
ary line as the middle of New York Bay, ap- 
proved by Act Cong. June 28, 1834, c. 126, 4 Stat. 
708.—Central R. Co. of New Jersey v. Jersey 
City. U. S. 8S. C.. 28 Suv. Ct. Rep. 592. 

107. Telegraphs and Telephones— Mental 
Suffering.—A sendee of a telegram held not en- 
titled to recover for delay in delivery resulting 
in his mental anguish suffered because of his 
fear that his mother-in-law and other relatives 
might catch the yellow fever in a town where 
they would not have gone had he received the 


message promptly.—Rich vy. Western Telgraph 
Co., Tex., 110 S. W. Rep. 93 
108. Trade Marks and ‘Trade Names—Un- 


fair Competition.—The fact that a manufacturer 
has modified the dress by which its goods had 
become known to the public does not justify 
a rival manufacturer in adopting or simulating 
the earlier dress, nor relieve it from liability 
for unfair competition where it has done so.— 
De Long Hook & Eye Co. v. Francis Hook & 
Eye & Fastener Co., U. 8S. C. C. W. DN. Y., 
159 Fed. Rep. 292. 

109. Trial—Express Trusts.—Where a pur- 
chaser of land, in securing a loan, has the title 
transferred by the vendor directly to the credi- 
tor, the conveyane> is not only a mortgage, but 
the grantee also becomes trustee for the pur- 
chaser, and the trust is enforceable as soon as 
the debt is paid.—Hall v. O'Connell, Ore., 95 Pac. 
Rep. 717. 

110. Wlis—Construction.—A provision in 
testator’s will for the benefit of plaintiff, a per- 
son of unsound mind, held to make his right 
to the possession of the property depend on his 
actual recovery in fact. and not on the mere 
making of an order purporting to declare such 
recovery.—Aldrich vy. Barton. Cal., 95 Pac. Rep. 
900. 








